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VoL. IX 


OCTOBER, 1935 No. 8 


PROPOSED COMMON LAW RULES 


The Journal is presenting herewith for the consideration of its readers the pre- 
liminary report of the committee appointed by the Florida State Bar Association to 
prepare a revision of the rules for common law practice in Florida. 


Claibourne M. Phipps, Chairman of the Committee, in submitting this report to 
the editor, said: 


“As you doubtless know, the committee was appointed last year by Mr. 
John D. Harris, the then President of the Association, at the request of Mr. Jus- 
tice Davis, the then Chief Justice of the Supreme Court, for the purpose of 
proposing a revision of the common law rules. This committee was composed 
of Mr. R. W. Withers as chairman, Messrs. James N. Daniel, James A, Frank- 
lin, ©. R. Layton, H. L. MeGlothlin, Robert R. Milam, Herbert S. Sawyer and 
myself. Due to the physical incapacity of Mr. Withers I was subsequently 
made vice-chairman. At the beginning of this administration Mr. Withers. re- 
signed as chairman of the committee and I was appointed in his place. Also 
Mr. William H. Rogers, the President, added to the committee Judges Paul D. 
Barns of Miami, L. L. Parks of Tampa and Elwyn Thomas of Fort Pierce. 


“The committee has held several meetings. In our work we have had the 
benefit of the counsel of Mr. Justice Davis and Mr. Justice Terrell, represent- 
ing the Supreme Court, as well as of the President of the State Association. 
The results of these deliberations are now submitted to the bar of the state for 
criticism. 


“The committee will appreciate it if the members of the bar will make sug- 
gestions freely to the committee in advance of the meeting of Bar Delegates in 
order that all suggestions so made may be considered before the meeting. I 
will appreciate it if such suggestions be made direct to me. 


“T should personally be grateful if members of the bar would undertake 
to revise the rules with reference to ejectment to the end that they might be 
simplified and possibly greatly shortened. I should of course be glad to re- 
ceive suggestions with reference to any other rule contained in the compilation 
or any which night have been omitted. 


“On behalf of the committee I present these suggestions. Let the shoot- 
ine begin, 


“Yours very truly, 
“CLAIBOURNE M. PHIPPS,” 


RULE 1 


Court and Judge Synonymous 


RULE 2 


Presiding Judge 


Wherever in these rules reference is made When there be more than one judge of a 
to the Court the same shall be construed trial court, the judge longest in continuous 
to apply to a judge thereof whenever the service and able to act shall be the presid- 
context shall require or permit. (New.) ing judge for administrative purposes, and 
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the judges of such court may provide by lo- 
cal rule for the distribution of the work 
of such court to the judges thereof. (New.) 
(See Sec. 43, Article V. Constitution.) 


RULE 3 
Attorneys—not to be sureties 


other 
enter himself or be taken as bail or 


No attorney or officer of court 
shall 
surety in any proceeding in court on pain of 
contempt if the 
represent the plaintiff, the pro- 
(Substantially 
same as Present Rule 5 with blackface words 
added.) 


considered in and 


attorney 


being 


ceedings may be dismissed. 


RULE 4 
Attorneys—To Vouch Authority 


Every attorney appearing on behalf of a 
party to a cause may be required by an or- 
der of court to vouch for his authority to 
represent those for whom he appears and to 
give the address of such party. (Substitute 
for Present Rule 6.) 


RULE 5 
Time—Reckoning 


In all cases in which any particular num- 
ber of days, not expressed to be clear days, 
is prescribed by the rules or practice of the 
courts, the same shall be reckoned exclusive- 
ly of the first day and inclusively of the 
last day, unless the last day shall fall on 
Sunday or a legal holiday, in which case the 
time shall be reckoned exclusively of that 
day also. (Substantially same as Present 
Rule 638.) 


RULE 6 
Time—Extended on Holiday 


Whenever any writ or process is made re- 
turnable to New Year’s Day, the Fourth of 
July, Labor Day, Armistice Day, Thanksgiving 
Day or Christmas Day, or any pleading is re- 
quired to be filed or anything is required to 
be done on any of said days in pursuance to 
these rules, then the time therefor shall 
stand extended to the next succeeding lay 
day if not done on the said holiday. (New.) 


RULE 7 
Stipulation—How effected 


(a) No private agreement or consent be- 
tween parties or their attorneys in respect 
to the proceedings in a cause shall be of 
any force before the court, unless the evi- 
dence thereof shall be in writing, subscribed 
by the party or his attorney, against whom 
it is alleged. 


(b) Parol agreements may be made before 
the court. (Substitute for Present Rule 43.) 


RULE 8 
Term Time and Vacation—Distinction 
Abolished 
Unless otherwise expressly provided by 


statute or these rules there shall be no dis- 
tinction between term time and vacation. 
(New.) 


RULE 9 
Papers Filed Flat 


All papers filed in a cause shall be filed 
without being folded and shall be kept by 
the clerk of the court filed flat and in nat- 
ural sequence so far as practical unless 
otherwise ordered by the Court. (New.) 


RULE 10 
Motions to be Written 


Motions required by law or these rules 
shall be in writing and due notice given to 
the opposite party. (Present Rule 53.) 


RULE 11 


Notice of 


Hearings 


Unless otherwise provided by law or these 
rules all hearings upon motions, demurrers 
and other pleadings shall be upon five days’ 
written notice. (Substitute for Present Rule 
28.) 


RULE 12 


Notices—Effect of—How Served—Computa- 
tion of Time 


(a) Notice by or to or service upon an at- 
torney of record shall have the same force 
and effect as personal notice by or to or 
service upon the party represented by such 
attorney. 


(b) Notices, copies and other papers to be 

served upon a party, other than original 
process, may be served by delivery to the 
party or his attorney of record or by send- 
ing the same by mail to such party or his 
attorney of record at his usual postoffice 
address, unless otherwise expressly provided 
by these rules and such service when proved 
by affidavit of mailing shall be prima facie 
sufficient. 
_(c) Where notice in any matter is given 
by mail, the time of the notice shall be com- 
puted from the day after the same is de- 
posited in the post office. (New.) 


RULE 13 
Clerk’s Docket 


The clerk shall keep a general docket for 
common law cases in which all causes shall 
be entered upon the institution of suit. 
He shall enter in this docket all cases not 
entitled in equity. He shall also make memo- 
randum entries showing the progress of the 
cause. (Substantially same as Present Rule 


40 with blackface words added.) 
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RULE 14 
Process—May Issue Without Separate 
Praecipe 
Summons ad respondendum may _ issue 


without separate praecipe upon the filing of 
a declaration in personal actions; and in ac- 
tions commenced by filing an affidavit, as 
in attachment, or replevin, it shall not be 
necessary to file a separate praecipe for a 
summons, but appropriate process shall is- 
and without such praecipe. (New Rule—See 
Sec. 2589 Rev. Gen. Stat., Sec. 4229 Comp. 
Gen. Laws.) 


RULE 15 
Process — How Issued — Sheriff’s 
Alias and Pluries Summons 


Return — 


(a) All process, when not otherwise pro- 
vided by these rules or by law, shall be made 
returnable to the next rule day thereafter 
unless there shall not be ten days interven- 
ing between the day of the issuing of the 
same and the, next rule day, in which case 
same shall be returnable to the rule day 
in the next succeeding month. Where there 
be more than one defendant the clerk shall 
issue as many writs of summons against the 
defendants as directed by the plaintiff or 
his attorney. When any summons shall not 
be returned not executed, or improperly ex- 
ecuted as to any defendant, the plaintiff 
shall be entitled to another summons against 
such defendant or defendants as often as re- 
quired until due service is made. 


(b) If from any cause the sheriff or other 
officer shall fail to execute the process, he 
shall return the same not served with the 
reasons for such failure on or before the 
rule day to which it is returnable, where- 
upon the clerk, if said defendant has not ap- 
peared, shall issue, unless otherwise direct- 
ed by the plaintiff or his attorney, an alias 
or pluries summons as the case may require. 


(c) Alias or pluries. process may be issued 
at any time upon demand of plaintiff or his 
attorney. (Substitute for Present Rule 8.) 


RULE 16 
May Proceed Against Those Served 


Where suit is brought against two or more 
defendants, and the summons is served on 
one or more, but not on all, and the sheriff 
returns that the defendant not served does 
not reside in the county, the plaintiff may 
proceed against the defendant served, not- 
ing the fact of non-service on the absent de- 
fendant, and if he recover judgment, it may 
be entered up against the defendant served, 
noting the fact of non-service as aforesaid, 
which may be enforced against the property 
of the defendant against whom the judgment 
is entered, and the joint property of the de- 
fendants named in the writ; nothing herein 
shall be construed to prevent the plaintiff 
from bringing suit thereafter against any de- 


fendant not served for the same claim or de- 
mand; but the plaintiff shall have satisfac- 
tion of only one judgment rendered for the 
same cause of action. Or the plaintiff may, 
at his option, order additional originals and 
copies to be directed to the sheriffs of the 
counties in which the other defendants re- 
side to be served and returned according to 
law. (Sec. 2809 Rev. Gen. Stat., See. 4496 
Comp. Gen. Laws—substituted for Present 
Rule 9.) 


RULE 17 
Declaration—When to be Filed—Dismissal 


All declarations shall be filed on or before 
the rule day to which process is returnable. 
If not thus filed no default for want of ap- 
pearance shall be entered. If the declara- 
tion be not filed on the next succeeding rule 
day thereafter the cause shall stand dis- 
missed at the cost of the plaintiff, unless 
further time be allowed by the court upon 
motion duly made or agreed to by stipula- 
tion filed, and the clerk shall enter an or- 


der accordingly. (Substitute for Present 
Rule 13.) 
RULE 18 
Declaration—Attaching Copy of Cause of 
Action 
(a) All bonds, notes, bills of exchange, 
covenants, contracts and accounts upon 


which suit may be brought or a copy there- 
of or a copy of the portions thereof material 
to plaintiff’s cause of action shall be filed 
with the declaration and shall be taken and 
considered as a part thereof. If such ex- 
hibit or copy be not so filed the defendant 
shall not be bound to plead to the declara- 
tion until a copy thereof shall have been 
served upon him and filed in the cause in 
which event he shall, be held to plead at the 
next rule day thereafter provided ten days 
shall intervene. 


(b) In the event the plaintiff shall attach 
or file a copy of only a portion of the in- 
strument upon which his cause of action is 
Lased the defendant may move the court to 
require the plaintiff to deliver to him a 
copy of the entire instrument and if the 
court shall so order the defendant shall not 
be bound to plead until ten days after the 
delivery of the copy of said instrument; 
proviced, however, that such copy shall not 
Le filed in said cause or become a part of 
the record thereof save by order of court. 


(ec) In the event such copy of the cause of 
action or material portion thereof be not 
filed with the declaration or served upon 
the defendant on or before the rule day suc- 
ceeding the filing of the declaration, the 
cause shall stand dismissed upon the rule 
day and the clerk shall enter an order ac- 
cordingly. (Substitute for Present Rule 14. 
See Sec. 2647 Rev. Gen. Stat., Sec 4312 
Comp. Gen. Laws.) 
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RULE 19 
Nominal Ptaintiffs—Not An Issue 


In all actions by and against executors or 
administrators, or persons authorized by 
statute to sue or be sued as nominal parties, 
the characcer in which the plaintiff or de- 
fendant is stated on the record to sue or 
be sued, shall not tn ony case be considered 
as an issue, unless specially denied. 
ent Rule 57.) 


Pres- 


RULE 20 


Partnership and Agency Relationship— 
Admitted When Not Denied 


Whenever, in any action, the plaintiffs or 
defendants in their pleadings shall allege 
that the plaintiffs or defendants were part- 
ners, or that either of the parties and any 
third person were partners, or that as such 
partners they used any particular partnership 
name of style, or whenever such pleadings 
shall allege the relation of principal and 
agent as between any parties, such aver- 
ments shall be taken to be true unless ex- 


pressly denied by the opposing party. (Sub- 
stantially same as Present Rule 24 with 
blackface words added.) 


RULE 21 


Declarations—In Actions for Trespass to 
Land, ete. 


In actions for trespass to land, the close 
or place in which, etc., must be designated 
in the declaration by name or abuttals, or 
other description, in failure whereof the 
plaintiff may be ordered to amend with 
costs, or to give such particulars as the 
court may think reasonable. (Present Rule 
75). 


RULE 22 
Demurrers—When Filed 


Demurrers to declarations or other plead- 
ings shall be filed within the same time as 
is prescribed with respect to pleas or other 
subsequent pleadings. (Present Rule 25.) 


RULE 23 
Pleas—When Filed 


All pleas shall be filed at the rule day 
next succeeding that upon which the decla- 
ration is required to be filed. (Substitute 
for Present Rule 15.) 


RULE 24 
Sham Pleas 


If the plaintiff in an action ex contractu 
or of replevin deems any plea filed by a 
defendant to be a sham he may, before said 
cause is set for trial, move to strike such 
plea and the Court, upon not less than five 
days notice, shall hear said motion, taking 
the evidence of the respective parties, and 


if the motion be sustained the plea shall be 
stricken, If there be no other plea’ on 
file default judgment shall be entered. 


Such motion to strike shall be sworn to 
and shall set forth fully the facts on which 
the plaintiff relies, and may be supported 
by affidavits. No traverse of the motion 
shall be required of the defendant. (New 
Rule—See Rhea v. Hackney, 157 So. 191.) 


RULE 25 
Pleas in Abatement—When Not Allowed 


No plea in abatement for the non-joinder 
of any person as defendant shall be allowed, 
unless it shall be stated in such plea that 
such person is resident within the jurisdic- 
tion of the court, and unless the place of 
residence of such person shall be stated with 
convenient certainty in an affidavit verify- 
ing the same. (Substantially same as Pres- 
ent Rule 18.) 


RULE 26 
Pleas in Abatement—For Misnomer 


No plea in abatement for a misnomer shall 
be allowed in any personal action, but in 
such case the defendant shall be at liberty 
to require the declaration to be amended at the 
cost of the plaintiff by inserting the right 
name upon an order of the court, founded on 
an affidavit showing the right name; and 
in case such application shall be denied, the 
costs of the same shall be paid by the party 
applying. The plaintiff in all such cases of 
misnomer, where the true defendant has 
been served, or has appeared, shall have the 
right to amend his declaration and writ by 
inserting the right name, upon the order of 
the court. (Substantially same as Present 
Rule 19.) 


RULE 27 


Pleas, Effect of—In Actions Upon Simple 
Contract—In Actions Against Carriers 


(a) In all actions on simple contract, ex- 
cept as hereinafter excepted, the plea of 
non assumpsit, or a plea traversing the con- 
tract agreement alleged in the declaration, 
shall operate only as a denial in fact of the 
express contract, promise or agreement al- 
leged, or of the matters of fact from which 
the contract, promise or agreement alleged 
may be implied by law. 


Exempli Gratia: In an action on a war- 
ranty, such pleas will operate as a denial of 
the fact of the sale and warranty having 
been given, but not of the breach; and in an 
action on a policyy of insurance, of the sub- 
scription to the alleged policy by the de- 
fendant, but not of the interest, of the com- 
mencement of the risk of the loss, or of the 
alleged compliance with warranties. 

(b) In actions against carriers and other 
bailees for not delivering or not keeping 
goods safe, or not returning them on re- 
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quest, and in actions against agents for not 
accounting, such pleas will operate as a de- 
nial of any express or implied contract to 
the effect alleged in the declaration, but 
not of the breach. The plea of “never was 
indebted” shall be applicable to the declara- 
tions embraced in forms from one to twelve 
inclusive, as prescribed in Section 2648 Rev. 
Gen, Stat. (Section 4312 Comp. Gen Laws) 
and to those of a like nature, embracing gen- 
erally causes of action which constitute the 
foundation for an action of debt on simple 
contract, except bills of exchange and prom- 
issory notes. To such causes of action the 
plea of non assumpsit shall be inadmissible, 
and the plea of “never was indebted” shall 
operate as a denial of those matters of fact 
from which the liability of the defendant 
arises. 

Exempli Gratia: In actions for goods bar- 
gained and sold, or sold and delivered, the 
plea will operate as a denial of the bargain 
and sale, or sale and delivery, in point of 
fact; in the like action for money had and 
received, it will operate as a denial both of 
the receipt of money and the existence of 
those facts which make such receipt by the 
defendant a receipt to the use of the plain- 
tiff. (Present Rule 64.) 


RULE 28 
Pleas—In Actions on Notes, ete. 


In all actions upon bills of exchange and 
promissory notes, the plea of non assumpsit 
and “never was indebted” shall be inadmis- 
sible. In such actions, therefore, a plea in 
denial must traverse some matter of fact. 
Exempli Gratia: The drawing, or making, 
or indorsing, or accepting, or presenting, or 
notice of dishonor of the bill or note. (Pres- 
ent Rule 65.) 


RULE 29 
Pleas in Confession and Avoidance—Actions 
ex Contractu 


In every species of action on contract, all 
matters in confession and avoidance, includ- 
ing not only those by way of discharge, but 
those which show the transaction to be 
either void or voidable in point of law, on 
the ground of fraud, or otherwise, shall be 
specially pleaded. 


Exempli Gratia: Infancy, coverture, re- 
lease, payment, performance, illegality of 


consideration, either by statute or common 
law, drawing, indorsing, accepting, etc., bills 
or notes by way of accommodation, set-off, 
mutual credit, unseaworthiness, misrepresen- 
tation, concealment, deviation, and various 
other defenses, must be specially pleaded. 
(Present Rule 66.) 


RULE 30 
Pleas—In Actions on Specialties and Cove- 
nants 


In actions on specialties and covenants, 
the plea of non est factum shall operate as 


515 


a denial of the execution of the deed in 
point of fact only, and all other defenses 
shall be specially pleaded, including matters 
which make the deed absolutely void, as well 
as those which make it voidable. 
Rule 67.) 


(Present 


RULE 31 
Plea of Nil Debet 


The plea of nil debet shall not be allowed 
in any action. (Present Rule 68.) 


RULE 32 
Payment—To be Pleaded 
* Payment shall not in any case be allowed 
to be given in evidence in reduction of dam- 
ages or debt, but shall be pleaded in bar. 
(Present Rule 69.) 


RULE 33 


Plea of Non Detinet—In Replevin—In Other 
Actions 


In actions for detaining property, the plea 
of non detinet shall operate as a denial of 
the detention of the property by the defend- 
ant, but not of the plaintiff’s property there- 
in, and no other defense than such denial 
shall be admissible under that plea. This 
rule does not apply to actions for the re- 
plevin of property under the statutes of 
this state. (Present Rule 70.) 


RULE 34 
Plea of Not Guilty—What in Issue 


In action for torts, the plea of not guilty 
shall operate as a denial only of the breach 
of duty or wrongful act elleged to have been 
committed by the defendant, and not of 
the facts stated in the inducement, and no 
other defense than such denial shall be ad- 
missible under that plea; all other pleas in 
denial shall take issue on some particular 
matter of fact alleged in the declaration; 
and where in the declaration the breach of 
duty or wrongful act is alleged to have been 
committed by defendant through the agency 
of any other person or thing, the alleged 
relationship between the defendant and that 
other person or thing shall not be put in 
issue by the plea of not guilty. (Substitute 
for Present Rule 71 — Sec. 4333 Compiled 
General Laws.) 


RULE 35 


Plea in Confession and Avoidance—In Tort 
Actions 
In tort actions all matters in confession 
and avoidance shall be pleaded specially as 
in actions on contract. (Present Rule 72 
with blackface words added.) 
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RULE 36 
Plea of Not tuilty—In Actions for Trespass 
to Land 


In actions for trespass to land, the plea 
of Not Guilty shall operate as a denial that 
the defendant committed the trespass al- 
leged in the place mentioned, but not as a 
denial of the plaintiff’s possession of that 
place, which, if intended to be denied, must 
be traversed specially. (Present Rule 74.) 


RULE 37 
Plea of Not Guilty—In Actions for Taking, 


Damaging or Converting 


In actions for taking, damaging, or con- 
verting the plaintiff’s goods, the plea of 
Not Guilty shall operate as a denial of the 
defendant having committed the wrong al- 
leged, by taking, damaging or converting 
the goods mentioned, but not of the plain- 
tiff’s property therein. (Present Rule 75.) 


RULE 38 
Pleas of Matter Arising After Commence- 
ment—When Allowed 


A plea containing a defense arising after 
the commencement of the action may be 
pleaded together with pleas of defense aris- 
ing before the commencement of the action; 
provided, that the plaintiff may confess such 
plea, and thereupon shall be entitled to the 
costs of the cause up to the time of the 
pleading of such first mentioned plea; pro- 
vided such plea be filed by all defendants. 
(Substitute for Present Rules 76 and 77.) 


RULE 39 
Pleading—Time for When Regular Order 
Interrupted 


In all cases in which the regular order of 
pleading be varied or interrupted by the ac- 
tion of the court in striking out or ruling 
upon any pleading or in any other manner, 
and the time for pleading and subsequent 
course of proceeding in such case be not 
provided for under the rules or by law, the 
court shall fix the time for pleading in his 
discretion, conforming as near as may be 
to the general rules as to time of pleading. 
(Substantially same as present Rule 21 with 
last sentence omitted.) 


RULE 40 
Joinder of Issue Abolished 


No joinder of issue upon any demurrer, 
plea or subsequent pleading shall be re- 
quired. Where any plea, replication or sub- 
sequent pleading shall be filed making af- 
firmative allegations against the opposite 
party, in the absence of any pleading filed 
directed thereto the same shall be considered 
as denied and issues made accordingly. 
(Substitute for Present Rule 27.) 


RULE 41 
Replication and Rejoinders—When Filed 


If any plea or subsequent pleading require 
a replication, rejoinder or other answer, the 
replication shall be filed on the rule day 
next succeeding that upon which the plea 
shall have been filed, and the rejoinder or 
other answer shall be filed by the rule day 
after the filing of the replication or other 
subsequent pleading requiring an answer. 
(Substitute for Present Rule 20 providing 
for pleading on rule days and eliminating 
distinction between term and vacation.) 


RULE 42 
Demurrer—Confession by Amendment 


Upon demurrer to any pleading, the oppo- 
site party may admit the cause of demurrer 
by filing an amended pleading, which shall 


do away with the cause of demurrer. (Sub- 
stitute for Present Rule 30.) 
RULE 43 
Pleadings—Repetitious—Not Allowed 
In case of several counts on the same 


cause of action, the court may strike out 
such counts as it deems unnecessary or im- 
proper. Several pleas, replications or sub- 
sequent pleadings, or several avowries or 
cognizances founded on the same ground of 
answer or defense shall not be allowed ex- 
cept in cases where it may appear to the 
court to be proper for determining the real 
question in controversy between the parties 
on its merits. In case of the violation of 
this rule, the court may order a reformation 
of the pleading on such terms as to costs 
and otherwise as he may think fit. (Present 
Rule 59.) 


RULE 44 


Pretestation, Actionem non and Precludi 
non—Not Necessary 


No protestation shall hereafter be neces- 
sary in an pleading. All pleas, replications, 
and subsequent pleading pleaded without the 
formal parts of an actionem non or precludi 
non, or the like effect, or any prayer of 
judgment, shall be taken, unless otherwise 
expressed, as pleaded respectively in bar of 
the whole action, or in maintenance of the 
whole action. (Substitute for Present Rules 
22 and 23.) 

RULE 45 
Amendments—Of Pleadings—Copy to 
Opposing Counsel 

(a) When pleadings be amended as of 
course after appearance a copy of the 
amendment shall be served upon the oppo- 


site party or his attorney and unless other- 
wise ordered by the court he shall plead 


thereto upon the next succeeding rule day 
provided ten days shall intervene after the 
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service of such copy; otherwise upon the 
next succeeding rule day. 


(b) When any party shall amend any 
pleading otherwise than as of course, the 
Court may require the party so amending 
to furnish copy thereof to the opposing 
counsel and may fix the time within which 
said pleading as amended shall be answered. 


(c) After any amendment unless new 
pleading be filed the former pleading of the 
adversary shall stand to the pleadings as 
amended. (Substitute for Present Rule 12.) 

RULE 46 
Amendments by Interlineation 


All amendments by interlineation must be 


approved in writing by the court on the 
margin. (New.) 
RULE 47 
Amendment of Writ—For Non-Joinder of 
Plaintiff 


Whenever the plaintiff shall amend the 
writ, after notice by the defendant, or a plea 
in abatement for a non-joinder under Sec- 
tion 2566 Rev. Gen. Stat. (Section 4206 
Comp. Gen. Laws) he shall file a consent in 
writing of the party or parties whose name 
or names are to be added, and give notice 
thereof to the defendant, and the pleadings 
de novo authorized by said section shall be 
filed by the next rule day thereafter if fif- 
teen days shall intervene between such notice 
and such rule day, and if not, then by the 
next succeeding rule day. (Present Rule 37, 
amended only as to citations.) 


RULE 48 


Amendments for Non-Joinder and Misjoinder 
—Orders on After Notice—Further 
Pleading 


The orders authorized to be made for non- 
joinder or misjoinder of plaintiffs by Sec- 
tion 2566 Rev. Gen. Stat. (Section 4206 Comp. 
Gen. Laws) and for misjoinder of defend- 
ants authorized by Section 2563 Rev. Gen. 
Stat. (Section 4208 Comp. Gen. Laws) may 
be made by the Court upon notice to the 
defendants and the Court in granting the 
same may in addition to such terms as he 
may impose as to the amendment of plead- 
ings, also prescribe the time for the filing 
of any pleadings, if such pleadings are 
necessary to bring the cause to issue. (Pres- 
ent Rule 38—amended only as to citation.) 


RULE 49 
Amendment—Of Writ 


In case amendments of the writ in any ac- 
tion be made under Section 2592 Rev. Gen. 
Stat. (Section 4232 Comp. Gen. Laws) no- 
tice that such amendment is made shall be 
given to the defendant, and the defendant, 
notwithstanding such amendment, shall not 


in such case have any further time for 
pleading or entering his appearance in the 
action. (Present Rule 10—amended as to 
citations and with last sentence omitted.) 


RULE 50 
Death of Sole Plaintiff—Revivor 


In case of the death of a sole plaintiff, 
when the action survive, such suit may be 
revived by order of court at any time upon 
notice of hearing upon the petition of the 
legal representative of the decedent or any 
defendant, which petition shall suggest the 
death of the plaintiff and be supported by 
certified copy of letters testamentary or of 
administration. Upon such petition being 
granted the defendants not so petitioning 
shall have twenty days thereafter in which 
to take issue upon such suggestion and the 
cause shall proceed pursuant to Section 
2572 Rev. Gen. Stat. (Section 4212 Comp. 
Gen. Laws.) (Substitute for Present Rule 
35.) 


RULE 51 


Death of Sole Defendant—Revivor—Notice— 
Revivor—Other Methods 


(a) In ease of the death of any defendant 
when the action survives and the cause 
may be revived by giving notice to the le- 
gal representative as provided by Section 
2572 Rev. Gen. Stat. (Section 4213 Comp. 
Gen. Laws), such notice shall require the 
executor or administrator to appear and de- 
fend said action on the rule day following 
ten days after service of such notice upon 
him and that in default of his so doing 
judgment will be taken against him as such 
executor or administrator. 

(b) An action against any defendant in 
case of his death may also be revived by 
filing an amended declaration against his le- 
gal representative and praecipe for sum- 
mons ad respondendum against him, or upon 
the petition of the legal representative that 
he be substituted as party defendant. 

(c) When any cause is revived against the 
legal representative and there be other de- 
fendants and a judgment is to be entered 
such judgment shall be as against those de- 
fending in their own right that of de bonis 
propriis and as against any one defending 
as a legal representative that of de bonis 
testatoris and as between the defendants 
their rights shall be the same as if in the 
same form. (Substitute for Present Rule 
36.) 


RULE 52 
Judgment—Default—When 


If upon the return day of the summons 
the defendant fail to appear, or if he be in 
default for failure to file any plea or sub- 
sequent pleading, a default may be entered 
against him at any time while such default 
continues, but he shall be at liberty to ap- 
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pear, or file his plea or other pleading at 
any time until such default be entered. (Sub- 
stitute for Present Rule 16.) 


RULE 53 
Judgment—Default—When to be Entered 


If a defendant fail to appear, plead or 
demur at any time provided by law or fixed 
by the court the plaintiff may cause a: de- 
fault to be entered by the court or by the 
clerk against the defendant. Such default, 
if entered by the clerk, shall be entered on 
the day following the rule day on which such 
default occurs or the day following the next 


rule day thereafter if such default occur 
prior to a rule day. (Substitute for Present 
Rule 32.) 


RULE 54 
Judgment Final Upon Default 


Judgments final consequent upon the en- 
try of defaults, for want of appearance, or 
for want of plea, may be entered on the 
same day that the default is entered, as 
well as any subsequent day as authorized by 
law. In cases where the action is upon an 
open account or other contract for the pay- 
ment of money not in writing, no judgment 
upon default shall be entered by the clerk 
until after filing of the proofs required by 
law (Section 2622 Rev. Gen. Stat., Section 
4288 Comp. Gen Laws) all of which shall be 
in writing and shall be filed with the pa- 
pers in the case. (Substitute for Present 
Rule 31.) 


RULE 55 


Discontinuance—Effect on Counter-Claim 
and Set-Off 


The plaintiff may at any time discontinue 
his cause in the clerk’s office by paying 
costs and entering a written discontinuance 
thereof. Such discontinuance shall not af- 
fect any claim asserted by the defendant by 
way of counter-claim or set-off but such de- 
fendant may proceed to a trial on his claim 
on the pleadings as previously had or the 
court may upon the motion of either party 
or of its own motion order a repleader in 
order that such claim may be adjudicated. 
(Substitute for Present Rule 50.) 


RULE 56 
Discovery 


(a) The court may upon the application 
by petition of either party order the discov- 
ery and production of books, papers or docu- 
ments in the possession or under the con- 
trol of the other party which may be neces- 
sary to enable the party making the appli- 
cation to frame his pleading. 


(b) The petition for such discovery shall 
state the facts and circumstances on which 
the discovery is claimed and shall be veri- 
fied by affidavit stating that the books, pa- 


pers or documents whereof discovery is 
sought, are under the control or in the pos- 
session of the other party and that petition- 
er is advised by his counsel and verily be- 
lieves that the discovery of the books, pa- 
pers or documents mentioned in such peti- 
tion is necessary to enable him to draw his 
pleading. 


(ec) A copy of the petition shall be served 
upon the opposite party and five days’ no- 
tice of the time and place of application for 
the order shall be given. 


(d) The order granting the discovery shall 
specify the mode in which the same is to be 
made, which may be either by requiring the 
party to deliver sworn copies of the docu- 
ments to be discovered, or by requiring him 
to produce and deposit the same with the 
clerk of the court in which the trial is to be 
had. The order shall also specify the time 
within which the discovery or deposit is to 
be made. 


(e) The order directing a discovery unless 
otherwise ordered shall operate as a stay 
of all other proceedings of the adverse party 
in the cause until such order shall have 
been complied with or vacated. The party 
obtaining such order shall have, after such 
compliance or vacation, until the next rule 
day to prepare his pleading, provided ten 
days intervene before the next rule day, 
and if not, then he shall have until the next 
succeeding rule day. The court may dismiss 
the cause or enter default for noncompli- 
ance with such order. 


(f) The Court may compel a party to dis- 
close the names of witnesses and their ad- 
dresses, if justice seems to require, upon 
such terms and conditions as the court may 
deem expedient, where the names of wit- 
nesses are in the exclusive possession of one 
party to the action. (Substitute for Present 
Rule 58.) 


RULE 57 
Trial Docket—What Cases—When Sounded 


(a) When a cause shall be ready for trial, 
either plaintiff or defendant may, at least 
ten days before the commencement of a 
term of the court, serve on the opposing 
party a notice in writing that the case is 
ready for trial and will be placed on the 
trial calendar at the next ensuing term. If 
such notice be filed ten days before the 
commencement of such term the clerk shall 
enter the case upon the trial docket. 


(b) The trial docket shall be sounded for 
the setting of cases for trial on the Tues- 
day before the opening day of said term, 
in the courtroom of said court at 2:00 P. M. 
or thereafter upon one week’s notice by the 
clerk to the parties, which sounding and set- 
ting of causes shall be by the judge, or by 
the clerk of said court. 


(c) Any case ready for trial, whether ar- 
riving at issue before or during the term, 
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after five days’ notice by any attor- 
ney of record or the clerk of the court may 
at the discretion of the court be set for 
trial. (Principally new. Designed to secure 
uniformity throughout state and insure no- 
tice to litigants.) 


RULE 58 


Cases When Set—Tried, Continued or 
Dismissed 


When a cause is duly set for trial and is 
called in its order, the same must be tried, 
continued or dismissed; but by consent the 
cause may be placed at the foot of the dock- 
et to be again called if there be time for the 
further calling of the docket. (Substitute 
for Present Rule 48.) 


RULE 59 
Continuances 


(a) A party applying for a continuance 
shall file a written motion stating fully and 
clearly all the facts which he conceives may 
entitle him in law to such continuance, 
which shall be sworn to. Such application 
shall be made as soon as the party making 
the same shall learn of the facts upon which 
the application is based and determine it to 
be necessary. 


(b) A copy of said motion shall be served 
upon the attorneys of record for the oppos- 
ing party together with a notice of the time, 
the place and the judge before whom said 
motion will be called for hearing. 

(c) No continuance shall be granted for 
any longer time than it affirmatively ap- 
pears the ends of justice require. (Substi- 
tute for Present Rule 49.) 


RULE 60 
Attorney—Examination of Witnesses by One 


Only one counsel on each side shall con- 
duct the examination of witnesses, except by 
permission of the court. (Present Rule 52.) 


RULE 61 
Subpoena Duces Tecum 


No subpoena duces tecum shall issue to 
require the production of books, papers or 
records except on special order of the court 
particularly specifying the books, papers or 
records to be produced. (New.) 


RULE 62 


Documentary Evidence—To Be Filed and 
Marked by Clerk 


When documentary evidence is introduced 
in a cause, it, shall be filed with the clerk, 
who shall endorse upon the same an identi- 
fying number or symbol, and shall be con- 
sidered in the custody of the court and not 
withdrawn except with written leave. (Same 
as Present Rule 47 with addition of black- 
face words.) 


RULE 63 


Evidence—Documentary—Handwriting— 
Proof of 


Any party offering in evidence any deed 
or instrument or writing, may prove the 
handwriting of the person executing such 
deed or instrument by any competent evi- 
dence or may prove the handwriting of the 
witnesses to such instrument (if there be 
such) by like evidence; or may prove the 
handwriting of either the 
nesses to such 


makers or wit- 
instrument by comparison 
thereof with other genuine handwriting of 
such makers or witnesses and thereupon said 
instrument of writing shall be admitted in 


evidence. (New.) 
RULE 64 
Evidence—Documents—Duplicate Original— 
Proof of 


A carbon copy or other impress copy of 
any letter, telegram or document upon prop- 
er evidence that such copy was made at the 
same time as an imprint of the original and 
such original was duly sent or mailed for 
delivery shall be received in evidence with 
like force and effect as the original; pro- 
vided it be made to appear that the original 
is not within the custody or control of the 
party offering such copy. (New.) 


RULE 65 
Evidence—Books—Accounts 


Whenever a book of account or any loose- 
leaf sheet therefrom kept by scriveners en- 
tries or through bookkeeping or accounting 
machines is proffered in evidence, the same 
shall be received in evidence as prima facie 
proof of the correctness of such account and 
the matters contained therein; provided that 
an inspection of the proffered book or sheet 
and the examination of the witnesses pro- 
duced by the person offering such evidence 


establishes that the books of account 
sheets or other papers were kept in the 
ordinary course of business. (New.) 


RULE 66 
Depositions—Objections to Interrogatories 


Objections to interrogatories, or to the 
form in which they are conceived, must be 
assigned in writing before the commission 
issues, or the deposition is taken, and in all 
cases where objections are so made, the 
party whose interrogatories are objected to 
may have the judgment of the court there- 
on before the commission issues, by giving 
notice to the adverse party that on a given 
day he will apply to the court for his judg- 
ment upon the validity of the objections 
made. (Substantially same as Present Rule 
44.) 
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RULE 67 


Depositions—Objections to Execution of 
Commissions 


Objections to the execution of the commis- 
sion for taking depositions or the manner 
in which depositions are taken shall be made 
and disposed of before the parties go to 
trial, if the depositions shall have been re- 
ceived before the commencement of the trial, 
and if for any cause the depositions or any 
answers to interrogatories are quashed or 
suppressed, the court, if the justice of the 
case require, shall authorize the retaking of 
the deposition and allow time for that pur- 


pose. (Present Rule 45.) 
RULE 68 
Depositions—Answers to follow Interroga- 


tories 


In preparing depositions each interroga- 
tory shall appear immediately proceeding its 
respective answer. (New.) 


RULE 69 
Depositions—When Opened 


Depositions returned to the clerk’s office 
may be opened at any time by consent of 
parties or upon the order of the court. (Sub- 
stantially same as Present Rule 46.) 


RULE 70 
Costs to Adverse Party—For Allegations 
Not Proven 


Upon the trial, where there is more than 
one count, plea, avowry or cognizance, upon 
the record, and the party pleading fails to 
establish a distinct subject-matter of com- 
plaint in respect to each count, or some dis- 
tinct ground of answer or defense in re- 
spect to each plea, avowry, or cognizance, a 
verdict and judgment shall pass against him 
upon each count, plea, avowry or cognizance, 
which he shall have so failed to establish, 
and he shall be liable to the other party for 
all costs occasioned by such count, plea, 
avowry or cognizance, including those of the 
evidence, as well as those of the pleading. 
(Present Rule 60.) 


RULE 71 
Costs—When Not Allowed 


No costs shall be allowed on taxation to 
a plaintiff upon any counts or issues upon 
which he has not succeeded, and the costs 
of all issues found for the defendant shall 
be deducted from the plaintiff’s costs. (Pres- 
ent Rule 61.) 


RULE 72 
Costs—When Allowed Defendant 


When any nolle prosequi shall have been 
entered upon any count or as to part of any 
declaration, the defendant shall be entitled 


to and have judgment for his 
costs in that behalf. 
Present Rule 62.) 


reasonable 
(Substantially same as 


RULE 73 
Non-Suit—W hen 


The plaintiff shall in no case be com- 
pelled to submit to a non-suit, but if he 
desire to do so it must be done before the 
jury retires. (Present Rule 51.) 


RULE 74 


Executions 


Writs of fieri facias upon judgment shall 
issue upon the request of the plaintiff, his 
agent or attorney, immediately after judg- 
ment rendered. (Sec. 2819 Revised General 
Statutes—4506 Compiled General Laws.) 


RULE 75 


Judgment and Execution Docket—To be 
Kept by Clerk 


The clerk shall keep a judgment and ex- 
ecution docket. In this docket he shall enter 
the names of the parties (placing the names 
of the parties against whom judgments are 
rendered in alphabetical order), the charac- 
ter of the action, the date of the judgment, 
the amount of the judgment, specifying the 
debt, or damages, and costs, the date the ex- 
ecution issued and the date on which it is 
delivered to the sheriff. Under the head of 
“remarks” he shall also state the proceed- 
ings had and the returns made thereon, and 
other matters of interest to the parties. 
(Substantially same as Present Rule 42.) 


RULE 76 


Exceptions Unnecessary—To Adverse Rul- 
ings—To Instructions to Jury 


(a) Upon all appellate proceedings in ac- 
tions at law the appellate court shall re- 
view, without exception having been taken 
in the trial court, any question of law in- 
volved in any adverse ruling, order, instruc- 
tion or thing whatsoever said or done at the 
trial or prior thereto or after verdict, which 
thing was said or done after objection made 
and considered by the trial court, 
and which affected the substantial rights of 
the party complaining and which is assigned 
as error and thereupon the appellate court 
may reverse, affirm or modify the judg- 
ment or order appealed from, and may set 
aside, affirm, or modify any and all the pro- 
ceedings subsequent to or dependent upon 
such judgment or order, and may, if proper, 
order a new trial. 


(b) It shall not be necessary for a party 
to object to the ruling of the court in giv- 
ing or refusing a charge requested in writ- 
ing, nor need the bill of exceptions state 
that exception was reserved thereto; if the 
charge be refused, an exception by the party 
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asking it is presumed, and if the charge 
be given, an exception by the other party is 
presumed. (New.) 


RULE 77 
Seire Facias—When Returnable 


All writs of Seire Facias authorized by law 
shall be returnable and served as other writs 
and summons issued on the institution of 
an action and the same rules in regard to 
the time of appearance and pleading shall 
apply thereto as in other cases. (Present 
Rule 11.) 


RULE 78 
Attachment 


Attachments issued upon the institution of 
of a suit and at the same time with the 
summons, shall be made returnable to the 
same rule day to which the summons in the 
case is made returnable. If issued after the 
institution of the suit, the attachment shall 
be made returnable to the next rule day aft- 
er it is issued, if ten days shall intervene 
between the day upon which it is issued 
and the next rule day, or to such other rule 
day as may be directed by the plaintiff. The 
filing of the declaration and other plead- 
ings in a suit commenced by attachment 
shall be governed by the same rules which 
govern in ordinary actions, and where there 
is personal service, defaults and judgments 
in such action may be entered as in other 
cases. Where the service is by publication, 
the plaintiff shall be held to file his declara- 
tion on the day named in the publication for 
the appearance of the defendant, and the de- 
fendant shall be held to enter his appear- 
ance upon the next rule day thereafter, and 
to file his plea upon the next succeeding 
rule day as in other actions. Defaults may 
be entered as in other cases, and in case of 
default in appearance and in filing a plea, 
the plaintiff may thereupon apply to the 
court for final judgment in accordance with 
the provisions of the statute in such case 


made and provided. Upon such judgment 
execution may issue in accordance with 
law. (Present Rule 80.) 


RULE 79 


Traverse of Garnishee’s Answer—Time for— 
Default—Scire Facias and Final Judg- 
ment 


(a) When any garnishee answers at the 
time required by law and the plaintiff is not 
satisfied with the answer of any such gar- 
nishee, he shall on the same or the next 
succeeding rule day file a statement travers- 
ing the allegations of the garnishee in such 
particulars as he desires, whereupon the 
cause shall proceed as provided by law. 

(b) Should the garnishee defendant fail 
to appear or answer as required a judgment 
by default shall be entered against him, 
which shall be for the amount of plaintiff’s 


claim together with interest. Upon the en- 
try of such judgment by default, a scire 
facias shall issue against such garnishee re- 
turnable to the next rule day or a subse- 
quent rule day if ten or more days should 
not intervene between such day and the date 


of issuing the same, and in the case of 
failure to sufficiently answer said scire 
facias, a final judgment shall be entered 


against said garnishee, provided, however, 
that no final judgment against a garnishee 
shall be entered before the entry of, or in 


excess of the final judgment against the 
original defendant together with interest 


and cost. (Substitutes for 


and 82.) 


Present Rules 81 


RULE 80 
Replevin—When Writs Returnable 


In actions for the replevin of property 
under the statutes of this State, the writ and 
summons shall be made returnable as pro- 
cess in other actions, and the proceedings 
therein shall be had as in other cases, ex- 
cept where otherwise prescribed by statute 
(Present Rule 78.) 


RULE 81 
Ejectment 


The rules controlling the issuing of sum- 
mons, filing of declarations and other plead- 
ings shall be applicable to actions of eject- 
ment. The writ of summons shall be issued 
to the persons in possession and to all per- 
sons claiming adversely or entitled to de- 
fend the possession of the property claimed. 
The property shall be described with reason- 
able certainty to be filed with the praecipe 
and the amount claimed on account of mesne 
profits and of whom claimed shall also be 
stated therein. A copy of this statement 
shall be annexed to the writ and shall be 
served with it. Any other person not named 
in the writ shall by leave of the court be 
allowed to appear and defend on filing an af- 
fidavit showing that he is in possession of 
the land either by himself or his tenant. 
(Substantially same as Present Rule 83.) 


RULE 82 
Ejectment—Landlord Defending 


Any person appearing to defend as land- 
lord in respect of property whereof he is 
in possession only by his tenant shall state 
in his appearance that he appears as land- 
lord and such person shall be at liberty to 
set up any defense which a landlord appear 
ing in an action of ejectment has hereto- 
fore been allowed to set. up. (Present Rule 
$41.) 


RULE 83 
Ejectment—Defense May Be Li iited 


Any person appearing to such writ shall 
be at liberty to limit his defense to a part 
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of the property mentioned in the writ, de- 
seribing such part with reasonable certainty 
in a notice to be served upon the plaintiff 
or his attorney, and then filed in the cause. 
Otherwise such appearance shall be deemed 
an appearance to defend for the whole. (Sub- 
stitute for Present Rule 85.) 


RULE 84 
Ejectment—Trial of 


If the plaintiff in ejectment be nonsuited 
at the trial or the suit be dismissed on mo- 
tion of the defendant the defendant shall be 
entitled to judgment for his costs of suit. 
If the plaintiff in ejectment appear at the 
trial and the defendant do not appear, the 
plaintiff shall be entitled to proceed as in 
other cases. Defaults in appearance and 
pleading may be entered in ejectment as in 
other cases, but no final judgment for the 
plaintiff in such action shall be taken ex- 
cept in term. (Present Rule 88.) 


RULE 85 
Ejectment—Death of Co-Plaintiff 


In case of the death of one or more of 
several plaintiffs in ejectment, where the 
right does not survive to the remaining 
plaintiffs, the action may proceed at the 
suit of the surviving plaintiff for such share 
of the property as he claims, or the legal 
representative of the deceased plaintiff may, 
upon the suggestion of the death and the 
filing of a certified copy of his letters tes- 
tamentary or of administration be made a 
party plaintiff either upon his own motion 
or upon the motion of the surviving plain- 
tiff, after notice to all parties plaintiff and 
defendant. (Substantially same as Present 
Rule 87 with omission of last two sentences 
and the addition of blackface words.) 


RULE 86 
Ejectment—The Death of Co-Defendant 


In case of the death of one of several de- 
fendants in ejectment who defend jointly, 
a suggestion may be made of the death, and 
the action may proceed against the surviv- 
ing defendants to judgment and execution, 
or an order making the legal representative 
of the deceased a party may be entered by 
the elerk at any rule day upon the filing 
of a certified copy of the leters testamentary 
or of administration. The legal representa- 
tive shall be held to file the next pleading 
due, if any, at the rule day following ten 
days after a service of original process or a 
copy of such order upon him. (Substantial- 
ly same as Present Rule 88 with addition of 
blackface words.) 


RULE 87 
Ejectment—Death of All Defendants 


In case of the death of a sole defendant 
or of all the defendants in ejectment, their 


representatives may be made parties as in 
other cases. (Present Rule 89.) 


RULE 88 


Ejectment—Death of Defendant who Defends 
Separatly for Part 


In case of the death of one of several de- 
fendants who defends separately for a por- 
tion of the property for which the other de- 
fendant or defendants do not defend, the 
same proceedings may be taken as to such 
portion as in the case of the death of a sole 
defendant, or the platintiffs may proceed 
against the surviving defendants in respect 
to the portion of the property for which they 
defend. (See Section 2573 Rev. Gen Stat., 
Section 4213 Comp. Gen. Laws.) (Present 
Rule 90 with change of citation.) 


RULE 89 


Ljectment—Death of defendant who defends 
separately for part in respect of which 
other defend 


In case of the death of one of several 
defendants in ejectment, who defend sepa- 
rately in respect of property for which sur- 
viving defendants also defend, the court 
shall allow the legal representative of the 
deceased defendant to appear and defend on 
such terms as may appear reasonable and 
just. The court, in such case shall fix the 
time of pleading. If no such appearance be 
made, then the plaintiff upon suggesting 
the death and filing a copy of letters testa- 
mentary or of administration, may either 
have an order making such persons parties, 
such order to be granted upon a rule day 
by the clerk, upon previous notice, or he 
may proceed against the surviving defen- 
dant or defendants to judgment and exe- 
cution. (As to time of pleading, see Rule 
86). (Substantially the same as Present 
Rule 91 except for omission of part of the 
first sentence.) 


RULE 90 


Ejectment—Death of party plaintiff or de- 
fendant 


In every case in which a party plaintiff 
to a suit in ejectment or for possession of 
real property, shall die and the personal 
representative of such decedent be made a 
party plaintiff, in lieu of such decedent, 
the heirs or devisees of such property may 
likewise also be made parties plaintiff; and 
in every case in which a party defendant 
to such a suit shall die and the personal 
representative of such decedent be made a 
party defendant, in lieu of such decedent 
the heirs or devisees of such property shall 
likewise also be made parties defendant. 


(New rule to conform to provisions of Pro- 
bate Act.) 
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RULE 91 
Ejectment—Death of personal representa- 
tive when party plaintiff or defendant 


In every case in which the personal repre- 
sentative of a decedent may be a _ party 
plaintiff to a suit in ejectment or for the 
possession of real property, and shall die, 
his successor in office may be made a party 
plaintiff in lieu of such deceased personal 
representative; and in every case in which 
the personal representative of a decedent 
may be a party defendant to such a suit, 
and shall die, his successor in office shall 
be made a party defendant in lieu of such 
personal representative. (New rule to con- 
form to provisions of Probate Act). 


RULE 92 


Ejectment—Successor in interest—When to 
plead 


In all cases in ejectment where upon the 
death of a defendant his legal representative 
has been made a party at the instance of 
the plaintiff (See Rules 88, 84, and 85) the 
time for appearance and pleading by such 
legal representative shall be the same as 
prescribed in actions generally by Section 
2573 Rev. Gen. Stat., Section 4213 Comp. 
Gen. Laws, unless it is otherwise provided 
by these rules or by law. (Identical with 
Present Rule 92 except change in number 
of rules and “Rule 36” changed to statutory 
reference). 


RULE 93 


Ejectment—Discontinuance—by one or all 
of plaintiffs 


A sole plaintiff, or one of several plain- 
tiffs in ejectment, may discontinue his 
action as to one or more of the defendants 
upon such terms as the court may direct. 
(Present Rule 93). 


RULE 94 


Ejectment—When no rule or statute 
—Judge to make order 


In all cases where the rules as to making 
parties in other actions cannot be made 
applicable to actions of ejectment and there 
is no rule in ejectment, or statute control- 
ling the subject, then the persons may be 
made parties upon motion and notice, in 
such manner and upon such terms as the 
court may direct. (Present Rule 94). 


RULE 95 


Ejectment—Person in interest or possession 
—To be made party 


If in case there shall be a person in in- 
terest or possession other than the executor 
or administrator of the deceased plaintiff 
or defendant, who should be made a party 
plaintiff or defendant to the suit, he may 


be made a party after such notice, in such 
manner, and upon such terms as to plead- 
ing as the court may direct. (Substantially 
same as Present Rule 95 with omission of 
last sentence). 


RULE 96 


Ejectment—Writs of possession and exe- 


cution to be joint or several 
Where the plaintiff in eject- 
ment, he may have one writ of execution, 


recovers 


embracing a habere facias possessionem for 
the possession, and a fieri facias for his 
damages and may, if he so 
elects, have separate writs, one a writ of 
habere facias pessessionem for the posses- 
sion, and a separate writ of fieri facias for 
his damages. (Present Rule 96). 


costs, or he 


RULE 97 
Mandamus and Quo Warranto 


The Circuit Courts in writs of mandamus 
and quo warranto will prescribe the time 
for the return of process and the filing of 
the pleadings in each case as it arises. In 
the exercise of this discretion the court 
will have due regard for the rights of the 
parties, and will regulate the practice so 
as to secure as speedy a determination of 
tne cause as is justified by the circum- 
stances of each case. (Substantially same 
as Present Rule 79). 


RULE 98 
Mandamus, Quo Warranto and Prohibition 


(a) When any alternative writ of man- 
damus, quo warranto or prohibition shall 
have been issued the court shall allow such 
writs te be amended upon request of the 
petitioner without amendments to the pe- 
tition. 

(b) When any such alternative writ is 
well founded a peremptory writ may issue 
without further amendments, to the ex- 
tent such alternative writ is well founded. 
(New). 


RULE 99 
Bill of Exceptions—When to be settled 


The bill of exceptions shall be made up 
and signed within ninety days after verdict 
or order on motion for new trial, unless 
by special order entered within such time 
further time be allowed. In case such 
special order be made, it shall be entered 
in the minutes, and in making up the bill 
of exceptions the fact that such an order 
was made shall be mentioned therein, or 
(Sub- 


shall otherwise appear in the record. 
stitute for Present Rule 97.) 
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RULE 100 
Bill of Exceptions and Assignments of Er- 
ror—Notice—Complete Assignments of 
Error 


(a) The plaintiff in error in all cases at 
the time of presenting to the trial Judge 
his proposed bill of exceptions for -settle- 
ment shall also file his complete assign- 
ments of error, specifying with particular- 
ity each error occurring in the proceedings 
upon which he intends to rely as grounds 
for reversal, and such complete assignments 
of error shall be the guide for making up 
the bill of exceptions and record. 


(b) No bill of exceptions shall be settled 
or signed unless notice of the application 
for the settling of such bill of exceptions 
together with a copy of such assignments 
of error shall first be given to the adverse 
party. Should he fail to appear at the time 
specified in the notice, the judge shall pro- 
ceed to settle and sign the exceptions in his 
absence, 

(c) When the plaintiff in error files 
his praecipe of directions to the clerk for 
making up the transcript of record, he shall 
at the same time file a complete assign- 
ments of error as to all matters upon which 
he seeks reversal in cases where no bill of 
exceptions has been settled. (New rule. 
This Rule and Rule 101 intended as substi- 
tute for Special Rule 1). 


RULE 101 
Bill of Exceptions—Manner of settling for 
depositions—-Commission and instruct- 
ions—-when included 


(a) Whenever it is necessary to insert 
in a bill of exceptions depositions of wit- 
nesses taken upon interrogatories, each in- 
terrogatory and its answer shall be entered 
consecutively, and not all of the interroga- 
tories preceding all of. the answers, or the 
substances of the whole or of such part of 
the testimony of each witness as is proper 
may be inserted without the interrogatories 
and answers thereto, if so agreed by the 
parties or their attorneys. 

(b) The commission as well as the _ in- 
struction and all other papers connected 
with the deposition shall be omitted unless 
some question has been raised and the de- 
cision or order of court made thereon has 
invelved a consideration of such papers and 
it is necessary that they should be inserted 
in the bill of exceptions for the consideration 
of the Supreme Court. 


RULE 102 
Pleadings, Motions and Other Papers 
—Part of Record 


All pleadings, motions and other papers 
properly filed in a cause and upon which 


shall 
record upon 
appellate proceedings by writ of error or 
(New). 


uny assignment of error is founded 


be considered a part of the 
otherwise. 


RULE 103 
Record — Directions to the 
Clerk—Statement of trial proceedings 


Transcript of 


—Statement of trial proceedings ques- 
tioned 


Presumption 

(a) It shall be the duty of the plaintiff 
to file with the 
to which the writ of 
with 
or acknowledgment of service of a copy on 
the defendant in error or his attorney, a 
praecipe which shall indicate the portions 


in error or his 
clerk of the 


error. is 


attorney 
court 
prosecuted, 


together proof 


of the record to be incorporated into the 
transcript of record. Should the defendant 
in error or his attorney desire additional 


portions of the record incorporated into the 
transcript, he shall file with the clerk of 
the court his praecipe also within ten days 
thereafter, unless the time shall be enlarged 
by the court, indicating such additional 
portions of the record desired by him. 


(b) Within the time for settling bill of 
exceptions or in substitution for a bill of 
exceptions already settled the evidence and 
trial proceedings may be stated in simple 
and condensed form, all parts not essential 
to the decision of the questions presented 
by the assignments of error being omitted 
and the testimony of witnesses being stated 
only in narrative, save that if either party 
desires it, and the court so directs, any part 
of the testimony shall be reproduced in 
the exact words of the witness. The duty 
of so condensing and stating the evidence 
and trial proceedings shall rest primarily 
on the plaintiff in error, who shall prepare 
his statement thereof and lodge the same 
in the clerk’s office for the examination 
of the other parties at or before the time 
of filing his praecipe under paragraph (a) 
of this rule. He shall also notify the other 
parties or their attorneys of such lodgment 
and shall name a time and place when he 
will ask the court to approve the statement, 
the time so named to be at least ten days 
after such notice. At the expiration of the 


time named or such further time as the 
court may allow, the statement, together 
with any objections made or amendments 


proposed by any party, shall be presented 
to the court, and if the statement be true, 
complete and properly prepared, it shall be 
approved by the court, and if it be not true, 
complete or properly prepared, it shall be 
made so under the direction of the court 
and shall be then approved. When approved, 
it shall be filed in the clerk’s office and 


become a part of the record for the purposes 
of the appellate proceeding. 
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(c) If any difference arise between the 
parties concerning directions as to the gen- 
eral contents of the record to be prepared, 
such difference shall be submitted to the 
court in conformity with the provisions of 
paragraph (b) of this rule, and shall be 
covered by the directions which the court 
may give on the subject. 


(d) Upon appellate proceedings it shall 
be presumed, unless the record shows to 
the contrary, that such record contains all 
proceedings in the trial court material to 
the questions presented by the assignments 
of error for decision by the appellate court. 
(See last preceding note). 


RULE 104 


Transcript of Record—Reduction and Prepa- 
ration —Costs —Correction of Omis- 
sions 


(a) In preparing the transcript for appel- 
late proceedings especial care should be 
taken to avoid the inclusion of more than 
one copy of the same paper and to exclude 
the formal and immaterial parts of all 
exhibits, documents and other papers in- 
cluded therein; and for any infraction of 
this or any kindred rule the appellate court 
may withhold or impose costs as the cir- 
cumstances of the case and the discourage- 
ment of like infractions in the future may 
require. Costs for such an infraction may 


be imposed upon offending attorneys as well 
as parties. 

(b) If, in the transcript, anything material 
to either party be omitted by accident or 
error, the appellate court, on a proper sug- 
gestion or its own motion, may direct that 
the omission be corrected by a supplement- 
al transcript. (Substitute for Special Rule 


RULE 105 
Transcript of Record—Agreed Statement 


When the questions presented in the ap- 
pellate proceeding by the assignments of 
error can be determined by the appellate 
court without an examination of all the 
pleadings and evidence, the parties, with 
the approval of the Circuit Court may pre- 
pare and sign a statement of the case show- 
ing how the questions arose and were decided 
in the Cireuit Court and setting forth so 
much only of the facts alleged and proved, 
or sought to be proved, as is essential to a 
decision of such questions by the appellate 
court. Such statement, when filed in the 
office of the clerk of the Circuit Court, 
shall be treated as superseding, for the pur- 
poses of the appellate proceeding, all parts 
of the record other than the order or judg- 
ment to which writ of error is taken, and 
together with such order or judgment, shall 
be copied and certified to the appellate 
court as the record. (New). 


RULE A 


The following forms numbered from 1 to 10 inclusive shall be sufficient in the 


prosecution of suits at law in the Cireuit Courts of the State of Florida. They and like 


(Continued on page 524) 


LAWYER GROUP CONSCIOUSNESS 


“To arouse the profession to the value of group consciousness, to make it deeply 
sensible of its duty to the public and to the common weal. These are noble privileges. 
Thirty years ago they would have perhaps, been fantastie, but today they are worthy 
of everything we can give to them. Evidence on all sides shows that the profession is 
striving to find itself and that a movement is started which eries out for leaders to 
consolidate its energies and point out its goal. Lord Bacon said, ‘I hold every man a 
debtor to his profession, for the which as men, of course, do seek to receive countenance 
and profit, so ought they of duty to endeavor themselves by way of amends to be a 


help and ornament thereunto’.” 


—Phillip J. Wickser, Seeretary Coordination Committee American Bar Association, 
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COMMON LAW RULES 


(Continued from page 523)) 


forms may be used with such modification as may be necessary to meet the facts of the 


case; and it shall not be held to be erroneous or irregular to depart from the letter of 


such forms, so long as the substance thereof is expressed without prolixily. 


FORMS 


FORM 1 


Summons ad Respondendum 


THE : ss 
STATE OF FLORIDA : 


To All and Singular The Sheriffs Of The State of Florida—Greeting : 


You are commanded to summon 


, and thereafter to file with said 
clerk written defense to the declaration on er before the time preseribed by law and 
herein fail not or judgment will be entered against him by default. 
WITNESS my hand and the seal of said Court at 


as Deputy Clerk. 


(Other forms as presently adopted to follow in order, no change being proposed 


at this time in any other form.) 


LLL 
| 
if found within the State of Florida to file a written appearance with the Clerk of the 
. ae . 
the Court House in... on the darst Monday 2 next, 
Heine the: of ‘said/anenth, to an-action Of. 
brought against the above named party or parties by_------------------------------- 
Clerk of said Court. 
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Judicial Ethics---The Judge and His Relations to the 
Lawyer, the Jury and the Public 


By C. O. ANDREWS, ORLANDO, former Judge of Seventeenth. Circuit 


There seems to have been no formal code relating to the personal or official con- 
duct of Judges until a special committee of the American Bar Association formulated 
what is now known as the “Canon of Judicial Ethies” which was adopted at its Con- 
vention in’ Philadelphia on July 9, 1924. This code or a modified form thereof has 
since been adopted by most if not all the State Bar Associations. 


Certain self-government principles of conduct, however, had grown up with the 
judiciary long prior to that time, in fact like the advent of the Common Law: “so long 
that the memory of man runneth not to the contrary.” It appears to have been as- 
sumed all along under our English system of jurisprudence that only persons of the 
highest integrity would be elevated to the Bench, 


A great statesman of a great nation recently said that the main strength of 
America’s form of Government lies mainly in the fact that our Judicial Department 
functions independently of the Legislative and Executive Departments. This is one of 
the outstanding features which distinguished or Federal Constitution from all previous 
experiments in éivil government. Other Republics have since that time embodied 
modified forms of the same features in their fundamental law. 


The framers of our Federal Constitution at Philadelphia knew that the person- 
nel and policies of our Executive and Legislative branches of our form of govern: 
ment might often change, but they also knew that if they could keep for the Judiciary, 
who hold office for life or during good behavior, a place to which each may repair 
in fact and faith—that there nothing but merit shall determine the cause—that we 
need have but little fear of any material changes such as would seriously threaten its 
perpetuation as the world’s greatest human document of self-government. 


It has been truly said that while our government in form and theory is a code 
of fundamental political principles crystalized in our Federal and State Constitutions, 
that in actual practice it resolves itself ultimately into nothing more nor less than 
men and women in office. It is not automatic, and it functions only through the 
medium of persons holding the respective offices. The government at any period, 
therefore, can be no better than the ability and integrity of the men and women we 
elect or appoint to public office. In fact, under our primary system of nominations 
we are limited exclusively to the character of the person nominated to office; and it 
too often becomes, in the second primary, a question of choosing the lesser of two 
evils, 


The average citizen will tolerate politics in every other office except the Courts. 
Ile may often look with easy-going tolerance upon charges of questionable politics, 
and even grafting in our Legislative or Executive offices, but he insists that the 
Courts shall remain for him and his children a refuge to which they may repair in 
faith and in fact against whatever intrusions may come. If once his faith in the 
Courts is shaken, he will know not where to turn as his sense of security will be 
gone, and then the broad road to d’ssolution is open. Under our system, with no 
provisions for continuous personal responsibility in any head of government, a loss 
of faith in the Courts will spell anarchy and despair. 


The very fact that the Courts are given the power to summon any citizen be- 
fore them and may require them to disclose fully all pertinent facts about any issue 
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affecting public interests or private rights, brings out forcibly the corresponding need 
of the highest character and fitness in the Judges who must pass on any issues of 
human right presented. This attribute in the Judiciary has in more recent years be- 
come of paramount importance, for, as has been recently said, “Human relationships 
have become so complex, the powers delegated by the law-making bodies so wide, and 
the State and Federal Governments have so far projected themselves into the affairs 
of men, that the Judge is perhaps more than at any previous time the safeguard of 
of personal liberty and security. He must be more than a mere arbiter of disputes; 
it is his business not only to interpret the law but to grasp the true relationships 
evolved by the changing conditions of society and to express in definite terms the 
rules which these relaitonships demand.” 


It is encouraging to find in recent years that lawyers, though proverbially con- 
servative and generally satisfied with whatever legal institutions they have grown 
familiar with, are seriously considering new measures designed to maintain a Ju- 
deiary of the Wghest integrity. One of the most significant trends in the legal 
profession in recent months is the development of a sentiment for a more expert and 
reasonable mode of selecting Judges than now exists in most of the States. The most 
vulnerable spot in our American system of government is the faet that actual fitness 
of an aspirant for the duties of the office sought is vot a qualification. Almost any 
human being if not confined in a penal institution is eligible to become a candidate 
in our primaries for almost any office. 


We have had a glorious foundation upon whieh to build our judicial edifice; indeed, 
some of the principles guiding the conduct of those who have sat in, judgment date back 
almost to the dawn of sacred history; for ve find in Deuteronomy that Moses while 
a Dictator under a Theocrat‘e form of government during the forty years he ruled 
over the Israelites in the Wilderness, charged the Judges at that time, saving: “Hear 
the causes between your brethren and judge righteously between every man and his 
brother and the stranger that is with lim. Ye shall respect persons in judgment, but 
ye shall hear the small as well as the great; ve shall not be afraid of the face of man; 
neither take a @ft, for a gift doth blind the eye of the wise and pervert the words 
of the rehteous.” 


Many centuries later the English Magna Charta, wrested from King John at 
Runnymeade, embodied some cardinal principles which seem too often overlooked in 
these modern days: “We will not make any judges, constables, sheriffs or bailiffs 
but from those who understand the law of the realm and are well disposed to observe 


More recently Lord Bacon in his noted essay on Judicature said: “Judges ought to 
remember that their off'ce is to interpret law and not to make law or give law. Judges 
ought to be more learned than witty; more revered than plausible, and more advised 
than confident. Above all things, integrity is their portion and proper virtue. Patience 
and gravity of hearing is an essential part of justice. It is no grace to a Judge first 
to find that which he might have heard in due time from the Bar, or to show quick- 
ness or conceit in cutting off evidence or counsel too short; or to prevent information 
by questions though pertinent. The wise Judge listens carefully and patiently to argu- 
ments on the essent’al issues of legal controversies and bases his judgment only on 
the law applied to the fact.” 


The Bar is ever mindful that the character and conduct of a Judge should never be 
objects of indifference; that eth'cal standards tend to become habits of life and em- 
brace those principles which should govern the personal practice of members of the 
Judiciary. The assumption of the office of Judge casts upon the incumbent those duties 
in respect to his personal as well as official conduct which concern his relations not 
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only to the State and its inhabitants, but more especially the litigants, the witnesses, 
jurors and attendents, who aid him in the administration of his office. 


Courts exist to promote justice, and thus to serve the public interest. Their ad- 
ministration should’ be speedy but careful. Every Judge should at all times. be alert in 
his rulings and in the conduct of the business of the Court, and so far as possible make 
it useful to litigants and to the community as a place where one’s right can be secured 
without delay, fear or favor. 


The administration of justice must be accomplished through the concurrent action 
of Judges, jurors, witnesses and counsel. It is not an exact science, and never can be 
so long as there are those human frailties which sometimes prevent even well dis- 
posed men arriving at the same conclusion on a controversial issue. The best to be 
expected of those controversies involving human emotions and public ‘sentiments would 
be to reach approximate justice through our approved system. 


A Judge's official conduct requires that he not only be free from impropriety but 
the appearance of impropriety, and not only upon the Bench and in the performance 
of judicial duties, but in his everyday life. He should be temperate, attentive, patient, 
and above all, impartial; and, since he is to administer the law and apply it to the 
facts, he should be stud‘ous of the principles of the law and diligent in endeavoring 
to ascertain the facts. 


He should be considerate of jurors, witnesses and others in attendance upon the 
Court, and ever courteous to counsel, especially to those who are young and inexperienced, 
and also to all others appearing or concerned in the administration of justice in the 
Court. On the other hand, he should require, and, so far as his power extends, enforce 
on the part of clerks, Court officers and counsel, civility and courtesy not only to 
the Court but especially jurirs, witnesses, litigants and others who come before the 
Court not of their own volition but by request to aid in the administration of justice. 


The judge should, with due dignity and diligence, unhesitatingly criticize and cor- 
reet unprofessional conduct of attorneys when brought to his attention; and, if ad- 
verse comment is not a sufficient corrective, he should send the matter at once to the 
proper investigating and disciplinary authorities. This is considered one of the most 
unpleasant duties of a Judge, for in nearly all cases where the transgressor is thus 
charged with unprofessional conduct, he is usually that type of person who does 
not hesitate to assume the role of a martyr and thus bids for public sentiment in his 
favor, and often succeeds. 


While a Judge may properly intervene in a trial of a case to prevent unnecessary 
waste of time or to clear up some obscurity, he should always bear in mind that any 
undue interference, impatience, or participation in the examination of witnesses, or a 
severe attitude on his part toward witnesses, especially those who are excited or il! 
at ease by reason of their being unaccustomed to the circumstances of a trial, may 
tend to prevent the proper presentation of the cause or the ascertainment of the truth 
in respect thereto. 


Delay in the administration of justice is a common cause of complaint; and it 
is generally conceded that counsel are more frequently responsible for this delay than 
the Courts, but a Judge without being arbitrary or forcing cases unreasonably or wn- 
justly to trial when unprepared, to the detriment of parties, may well endeavor to 
hold counsel to a proper appreciation of their duti¢s to the public interest, to their own 
chents, and to the adverse party and his counsel, so as to enforce due diligence in 
the dispatch of business before the Court. The more learned and experienced the couns-! 
on each side of a contested case, the less cost, less delay, and! the easier the task! of se- 
curing more exact justice. 
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In disposing of controverted cases, a Judge should indicate the reasons for his 
action in his findings and thus show that he has not disregarded or overlooked serious 
arguments of counsel. He thus shows his full understanding of -the case, avoids the 
suspicion of arbitrary conclusion, promotes confidence in his intellectual integrity and 
may contribute useful precedent to the growth of the law in similar cases. 


It is also most desirable at all times that Courts of Appeal in reversing cases 
and granting new trials should so indicate their views on questions of law presented 
and argued before them and necessarily arising in the controversy, that upon a re- 
trial of the case counsel may be aided to avoid the repetition of erroneous propositions 
of law and not be left in doubt by the failure of the Court to decide such questions, 
But the volume of reported decisions is such and is so rapidly increasing that in writ- 
ing opinions which are to be published, Judges may very properly take this fact into 
consideration, and curtail them accordingly, without substantially departing from the 
principles just given. 


It is likewise of high importance that Judges constituting a Court of last resort 
should in all cases use every reasonable effort and self-restraint to.promote solidarity 
of conelusion on all important principles of law which become so vitally important to 
the consequent influence of judicial decision. A Judge should not yield to his per- 
sonal pride of opinion or value more highly his individual reputation, than that of the 
Court to which he should be loyal. Except in rare cases of conscientious difference of 
opinion on important principles, dissenting opinions should be discouraged in’ Courts 
of last resort. Such opinions not only leave the issues in a controversial state but en- 
courage suits without merit on the same or similar issues. 


Our Courts are, with few exceptions, mindful that their duty is the application 
of general law to particular instances, and that ours is “a government of law and not 
of men.” A Judge deviates from his duty as a minister of justice if he seeks to do 
what he may personally consider substantial jastice in a particular case if he thereby 
disregards the general law as he knows it to be binding on him. The prevailing danger 
is that such action may become a precedent unsettling accepted principles and may thus 
have detrimental consequence beyond the immediate controversy. Law should be, on 
every oceasion, administered with a due regard to the integrity of the system of the law 
itself, remembering that a Judge is not depositary of arbitrary power, but a Judge under 
the sanction of the law whose rulings upon substantial issues become landmarks along 
the ighway of justice. This principle of jurisprudence, we fear, is not well understood 
by laymen generally. 


Justice should not be moulded by the individual idiosyncrasies of those who ad- 
minister it. A Judge should not adopt the unusual and unexpected method of doing 
justice, nor seek to be extreme or peculiar in his judgments, nor speetacular or sen- 
sational in the conduct of the Court. Though vested with discretion in the imposition 
of sentences in criminal cases, he should not compel persons brought before him to 
submit to some humiliating act or discipline of his own devising, without authority of 
law, because he thinks it will have a beneficial corrective influence. Severe remarks 
are usually grasped by the press for sensational headlines and the effect is to reflect 
discredit not only upon the Judge making use of them, but the Judicial Department 
as a whole. 


A cautious Court endeavors to conform to a reasonable standard of punishment 
in imposing sentences and should not seek popularity or publicity either by exceptional 
severity or undue leniency. 


While entitled to entertain his, personal views of political questions, and while not 
required to surrender his rights or opinions as a citizen, it is inevitable that suspicion 
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of being warped by political bias will attach to a Judge who becomes the active par- 
te} pant in political controversies. He should avoid making political speeches, or solicit- 
ing the public endorsement of candidates) for political office or participation in party 
conventions. The Canon of Judicial Ethies specifically provides that a Judge “should 
neither accept nor retain a place on any party committee nor act as party leader, nor 
engage generally in partisan activities.” This important rule seems to have been over- 
looked in isolated instanees. 


The Canon of Judicial Ethies also provides that, “A candidates for judicial po- 
sition should not make or suffer others to make for him promises of conduet in offiee 
Which appeal to the cupidity or prejudices of the appointing or electing power; he 
should not announce in advance his conclusions of law on disputed issues to seeure 
class support, and he should do nothing while a candidate to create the impression that 
if chosen, he will administer his office with bias, partiality or improper discrimination.” 
If he does, he is totally unfit for any judicial office whatsoever. 


While holding a judicial position he should not become an active candidate either 
at a party primary or at a general election for any office “other than a judicial office.” 
If a Judge should decide to become a candidate for any office not judicial, he should 
resign in order that it cannot be said that he is using the power or prestige of his 
judicial position, to promote his own candidacy or the suceess of his party. 


The code of ethies strictly prohibits a Judge accepting any presents or favors from 
litigants, or from lawyers practicing before him or from others whose interests are 
likely to be submitted to him for judgment. It is not, however, necessary to the proper 
performance of judicial duty that a Judge should live in retirement or seclusion; on 
the contrary, it is desirable that, so far as the reasonable attention to the completion of 
his work will permit, he should continue to mingle in social intereourse, and not dis- 
continue his interest in or appearance at meetings of members of the Bar. He should, 
however, in pending or prospective litigation before him be particularly careful to 
avoid such action as may reasonably tend to awaken the suspicion that his social or 
business relations or friendships constitute an element in influeneing his judicial con- 
duet. 


In every particular his conduct should be above reproach. He should be econ- 
scientious, studious, thorough, courteous, patient, punctual, just, impartial, fearless of 
public clamor, regardless of publie praise, and indifferent to private politieal or parti- 
san influence; he should administer justice according to law, and deal with his appoint- 
ments as a public trust; he should not allow other affairs or his private interests to 
interfere with the prompt and proper performance of his -judieial duties, nor should 
he administer the office for the purpose of advancing his personal ambitions or in- 
creasing his popularity. 


It has been truly said that character and fitness for a judicial offiee are infinitely 
more important and desirable attributes in a Judge than in a lawyer, although important 
in both. A lawyer has an opponent on watch) at every stage of the procedure in every 
important case. If the Judge commits error it cannot be hidden, for it is not only publie 
and open but permanent.’ If the error is material the case is usually appealed and his 
mistakes are pointed out in a earefully prepared opinion of the Appellate Court and 
later bound in sheep and given a permanent space in the law libraries of the Nation. 
Thus the errors of law made by a trial Judge in the hurried trial never escape the 
legal gauge applied by cautious and deliberate: Appellate Courts. He travels his legal 
pathway alone. Unlike the Clerk or Sheriff, whose official duties are carried on 
practically unabated even in their absence for a day or a month, the Judge must do his 


(Continued on page 533) 


| 


530 


FLORIDA LAW JOURNAL 


“THE FORGOTTEN LAWYER” 


(Ercerpts from an Address delivered before the Conference of Bar Association 
Delegates at Los Angeles, July 15, 1935) 


By R. ALLAN STEPHENS of the Springfield, Illinois Bar, Secretary Illinois 
State Bar Association 


A number of years ago, the dean of one 
of our large law sehools asked me to look 
up one olf their most promising graduates. 
| found him to be a man who has been 
successful in making eontacts with the peo- 
ple of lis community, but his offiee and 
the description of his practice, as he gave 
if to me, indicated the story of a tine 
young lawyer who was slowly, but surely, 
voing to seed as a member of the legal 
profession. Yes, he said, he belonged to 
his local, State, and the Ameriean Bar 
Association, but he had never attended 
the sessions of any of them, except an 
occasional dinner of his own bar. 


Returning to the Bar Asssociation offiee 
I looked up his record and found he had 
been prompt in payment of his dues, 
but had never attended an annual meeting 
or served on any committees. Apparently 
he was as unknown to our organization 
as we were to him. In other words, from 
our point of view, he was one of the for- 
gotten members of the organized bar, 
and since meeting him, I have met many, 
many other “forgotten” lawyers. I have 
found them in large metropolitan offices; 
many were found struggling to make it 
by themselves in large cities, their desire 
to give to their profession dulled by the 
necessities of keen competition, and I have 
met them in the small villages where they 
have said they would like to participate 
in bar association activities, but had won- 
dered, “What is there in it for me?” 


that small con- 
tribution may be made by a discussion of 
ways and means to make more effective 
that member in our ranks whom I have des- 
ignated as “the Forgotten Lawyer.” 


It occurs to me some 


In seanning through the annual reports 
of the bar associations, I find this to be 
2 common problem. For example, the Pre- 
sident of one of our most sucessful south- 


ern State Bar Associations in his annual 
address, given in May, 1934, referred to 
the rude awakening he had been under- 
going during his administrative -year in 
finding so many eapable lawyers of his 
State who were not members of the State 
3ar Association beeause of their belief that 
it performed but little, if any, real effect- 
tive service as an organization of the law- 
vers of that State. He went on to express 
the thought that he had found no lack of 
interest in the common need of lawyers nor 
any unwillingness on the part of these 
non-members to become members of an 
organization which would undertake to 
serve the lawyers of the State as a whole. 


The story of the last quarter century of 
the various State Bar Associations’ activi- 
ties to reach “the Forgotten Lawyer” in- 
dicates three distinet classes or types of 
effort. First, efforts to interest him 
through knowledge or advertisement of the 
association’s work; second, efforts to make 
him realize, through services rendered to 
him, the value of association membership ; 
and third, efforts to interest by getting 
him to share in its activities. 


The annual meeting illustrates the first 
class, It was the most important, and for 
many years, the sole activity of the early 
Bar Association. For a very few this ef- 
fort was suecessful, but it resulted in at- 
tracting only a small group of members 
who had to return each year for more 
enthusiasm, when they again listened to 
speeches by distinguished members of the 
bar, then gave no further thought to bar 
association work until call for the next 
annual meeting. 


The second class of efforts, or the fur- 
nishing of services to the members of a bar 
association, is of decidedly recent origin. 


We rented headquarters in an office 
building, employing a clerk, and notified 


. 
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all the members that they now had a repre- 
sentative in the State capital to attend to 
any errands that they might have in the 
departments or the appellate courts of the 
State. It was an uphill job to get “the 
Forgotten Lawyer” to understand what 
this meant for him. He had never heard 
of a bar association doing such a thing. 
It was not one of its objects. As — the 
news of this service became known among 
the members of the association, the busi- 
ness of the central office increased, until 
today the daily average is over a dozen 
different services to the members covering 
every conceivable line of lawyers’ needs. 
Arrangement of appointments with heads 
of various State departments is a quite 
common service, as is likewise the service 
of notices on State officials. 


The effect of this type of service on 
“the Forgotten Lawyer” was reflected 
some time ago when one of them wrote 
that he had never attended a bar associ- 
ation meeting, but all of the dues he ever 
paid, or, would ever pay to the association 
were well repaid to him when the asso- 
ciation was able to straighten out a mis- 
understanding he had been having with 
the head of one of the State departments. 


Two of the most difficult problems bar 
associations are confronted with are those 
of 


(a) Grievance against the members of 
the bar, and 


(b) Unlawful practice of the law, 


In the matter of grievances, for years 
our “Forgotten Lawyer” was well justified 
in saying that the bar association did noth- 
ing to clean up the profession of its un- 
worthy members. Our Illinois procedure 
was cumbersome and impractical, but after 
years of education and agitation, our Su- 


preme Court entered what is now known 
as “The Order of April 21, 1933,” which 
designated the Grievance Committee of the 
State association and one of its metropoli- 
tan local associations as Commissioners 
of the Supreme Court, with power to 
make investigations from time to time con- 
cerning practices of attorneys at law, 
which tend to defeat the administration of 
justice, or to bring the courts and the legal 
profession into disrepute, and to report 
to the court their conclusions on fact and 
law concerning complaint, answer and 
proot. 


After this order was entered, the mat- 
ter of handling grievances became much 
simpler. A hearing by the Grievance Com- 
mnittee, a review by the Board of Govern- 
ors, a report filed in the Supreme Court, 
and the case is ready for final hearing 
and disposition upon the report of facts 
and Jaw. With the development of this 
system is coming a growing confidence of 
“the Forgotten Lawyer” in bar organi- 
zations. 


Unlawful practice of the law is to a 
large extent a local matter, and our State 
organization a number of years ago de- 
cided that it could best devote its efforts to 
propaganda among local bar associations 
to induce them to take care of their own 
situations. In the beginning, however, 
there were certain principles of State- 
wide application which had not been clear- 
ly defined by our courts, and the State 
association sponsored the suits to establish 
what is practicing law by banks, trust 
companies and laymen. 


There are a large number of cases, which 
local bar associations feel they cannot 
handle, but which the State association, by 
its influence alone, can bring to a 
cessful conclusion. 


suc- 
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EDITORIALS 


Supporting Your Association 


The Florida State Bar Association is making real progress. It is in the forefront 
of State associations. The 1931 Chancery Act, the 1933 Probate Act, the establishment 
of the Fiorina Law JourNna, and now with the new Common Law Rules in the offing 


it has some practical results to show to the profession. 


The wholehearted support of the lawyers of Florida is needed to make the Asso- 


Cation of still greater service, 
There are 146 members who have not paid their 1935 dues. Lf youf are among this 
number, won't you send the Treasurer your dues while this is on your mind. It takes 


money to publish the Law JoukNan and carry on the other activities of your Association. 


More lawyers should be members. You can do a fine service to the organization 


to induce some of your fellows to join. Will you do this? 


Let’s get behind Billy Rogers and make this the biggest and best year in the history 


of the Association. 
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FLORIDA LAWYERS IN ACTION---LOS ANGELES 
AND TALLAHASSEE 


THE PRESIDENT’S MESSAGE 


The Florida State Bar Association was prominent at the annual meeting of the 
American Bar Association in Los Angeles, California, July 15-19, 1935. First of all, 
our fellow member, Seott Loftin, was serving the American Bar Association as its 
president. In addition, two prominent Floridians were on the formal program of the 
Conference of Bar Association Delegates, Monday morning, July 15th, and in the 
afternoon another former president of our State Association was elected to the Exeeu- 
tive Couneil of the Conference for a three-year term. 


Twenty-one members of the Florida State Bar Association registered in attend- 
anee at the convention headquarters. As is always the case, Florida’s registration ex- 
ceeded that of any other southeastern state; in fact, Florida’s delegation alone equalled 
the total combined delegations from South Carolina, Georgia, Alabama and Mississippi. 
Although the Florida delegation traveled farther than those from any except the New 
England States, Florida’s registration exceeded that of twenty-seven other states and 
also exceeded that of the combined New England States exeluding Massachusetts. The 
American Bar Association official tour train from Chicago to Los Angeles and return 
by way of western resorts and national parks carried a total of 26 Floridians. This 
was the largest state delegation on the special train. At the annual Florida breakfast 
held at the Biltmore Hotel, July 18th, President Loftin, in speaking, took oceasion to 
compliment the Florida State Bar Associtation upon its uniformly high attendance at 
the American Bar Assocation meetings, adding that he considered his election to the 
presidency a measure of recognition of the loyal support the Floriad bar continuously 
renders the national organization at its meetings and in its work. 


The American Bar Association is now engaged in a careful study of the subject 
of its own organization in hopes of effecting marked improvements. In this study it 
has discovered the group membership provision contained in Article XI of our Consti- 
tution. Keen interest has been evineed in this rather unique coordination between our 
state and local bars. This plan of coordination will be carefully considered by the Ex- 
ecutive Committee and the General Council of the American Bar Association during 
the coming year. 


The activities of the Florida State Bar Association in law reform have attracted 
ihe attention of the leaders of the American Bar Assacation. Section (1) of Article 
V11 of our Constitution, which provides for our continuous and comprehensive program 
of law reform, was quoted in full in the printed program of the Conference of Bar 
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Association Delegates as a unique and highly desirable provision of a State Bar Asso- 
ciation Constitution. 


All of which means that we must look to our laurels and persevere to maintain the 
high reputation of the Florida State Bar Association. To this end, please note :The 
Conference of Bar Association Delegates will be held at Tallahassee, Friday, November 
15th, to consider in detail the report of the committee on Rules for the Trial of 
Common Law Actions. An unusually large attendence is hoped for. The Supreme Court 
will adjourn for the day and attend the Conference in order to hear the discussion of 
the proposed rules. The Committee on the Revision of Common Law Rules, under the 
able chairmanship of Claibourne Phipps, has done a splendid piece of work as their re- 
port published elsewhere in this issue discloses. There only remains, in order to complete 
this work, for the bar generally to study the report and give the committee the full 
benetit of its broad experience. Every lawyer ean contribute something. Please write the 
committee your views of their proposals or plan to attend the Conferenee and join in 
the discussion. This is the opportunity of the bar to help formulate a set of rules re- 
tHlecting a half century of practical experience. The existing rules were formulated in 
S73; they have been repeatedly amended but are now to be completely revised, Upon 
the adoption of the committee's report, it will be reterred to the Supreme Court for final 
consideration and such action as they may determine. 


The Conterence will be the guests of the Tallahassee Bar Association. A eommittee has 
been appointed by that Association to arrange tor the meeting and for the entertainment 
of those in attendance. Saturday morning, following the conference, a motoreade to 
Gainesville will ensue, where the participants will attend the football game of the Uni- 
versity ot Florida vs. Sewanee. A block of desirable tickets for the game! have been re- 
served and are now available and may be seeured by communicating with Edgar C. Jones, 
Director of Athletics, Gainesville, Florida. 


OLD PROCEEDINGS WANTED 


The Secretary's offiee frequently has inquiries concerning matters that happened 
in the Association prior to the establishment of the Law JourNAL. 


We have in this office a complete tile of the JovuRNALS but do not have a complete 
tile of the old proceedings. Some lawyer who has these old proceedings could do the 
Association a fine service by contributing them to the Seeretary’s offiee where they 
could be bound and kept intact. 


Will not someone supply this need? 
ED R. BENTLEY, Sceretary. 


JUDICIAL ETHICS—THE JUDGE AND HIS RELATIONS TO THE 
LAWYER, THE JURY AND THE PUBLIC 


(Continued from page 529) 


own work, tor he ean have no deputies nor assistants. The judgement of the Court 
must be his judgement and not that of a subordinate. 


We view with much pride the fact that in America not over one in a hundred 
Judges stray trom the established pathway. If the Courts should ever be threatened, 
we may expect every lawyer worthy of his profession, like the Praetorian Guard, to be 
tound at his post in defense of the Courts whieh would be the last citadel of our 
liberties to surrender. 
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LIFE’S RECORDS CLOSED 


NATHAN P. BRYAN 
Tenth President F. S. B. A. 


Nathan P. Bryan, age 63, Judge of the 
U. S. Cireuit Court of Appeals 
and one of Florida’s most distinguished 
sons, died on August 8th. Judge Bryan 
was born in Orange County Florida and 
was edueated in the public schools of Flo- 
rida, Emory College and Washington and 
Lee University. 

Ile entered the practice of law in Jack- 
sonville in 1895, where he practiced until 
he began serving in the United States Sen- 
ate. He is credited with being the author 
of the legislation creating the Florida 
Board of Control and was the first chair- 
man and the leading spirit in laying the 
firm foundation of the University and the 
Florida State College for Women. 


Judge Bryan was elected President of 
the Florida State Bar Association in 1916 
at the meeting in Atlantic Beach to serve 
until the meeting the next year in Jack- 
sonville at which time William Hunter of 
Tampa, now deceased, was elected and 
served for 2 years. The World War 
intervening no meeting was held during 
1918 


At the close of his term in the United 
States Senate President Woodrow Wil- 
son offered him the position of Govern- 
or General of the Philippine Islands 
which he declined but in 1920 was ap- 
pointed by President Wilson to the po- 


sition he held at the time of his death. 
Since 1930 he has been the presiding 
judge of this Court and was the only 
Floridian ever appointed to that high 
Court. 


Judge Bryan’s career is typical of all 
that is best in American life. His was 
a rugged personality. By his own ef- 
forts he rose to the highest places in the 
State and Nation. He was a great lawyer, 
a discerning judge, statesman, patriot and 
a fearless advocate of the principles which 
he held, but withal a simple, modest and 
unassuming gentleman. ! 

Florida has lost a great citizen and the 
Country a great jurist in his untimely 
death. 


ADAM M. LEWIS 


Adam M. Lewis, age 55, a lifetime citi- 
zen of Marianna and U. S. Marshall for 
the Northern District of Florida and long 
prominent in the business and_ political 
life of West Florida, died suddenly at 
his home on August 29th. 


While Mr. Lewis was not a lawyer he 
was an officer of the Court which he 
served. He was appointed U. S. Marshall 
in January, 1934. 


JOSEPH V. DILLON 


Joseph V. Dillon, prominent Miami at- 
torney, 43 years of age, died suddenly 
on August 30th. He was a former assist- 
ant solicitor of Dade County where he had 
lived for the past twelve years. 


JOSEPH H. JONES 


Joseph H. Jones, age 81, and known as 
the Dean of the Orange County Bar, died 
in Orlando on July 25th. 


Judge Jones served as State Attorney 
in the Seventh Judicial Cireuit from 1914 
to 1923. He was born in Georgia but 
came to Florida in 1881 and Orlando law- 
yers have expressed the opinion that his 
firm of Jones and Jones was perhaps the 
oldest in the State at the time of his 
death. 
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ROBERT LOCKRIDGE ANDERSON 
First President F. S. B. A. 


Robert 


Lockridge 
Judge of the 5th Judicial Cireuit, died 
in Ocala on July 27th. 


Anderson, age 7, 


Judge Anderson was recently appointed 
to the judgship of the cireuit on June 7th 
to fill the unexpired term of the late 
W. S. Bullock. 


Judge Anderson was born in Mayfield, 
Kentucky in 1856 and graduated from Wa- 
bash College with an A.B. degree in 
1879 and an A.M. degree in 1899. He 
was admitted to practice law in Kentucky 
in 1880 and in Florida in 1883. He prac- 
ticed in Mayfield, Kentucky in 1880 and 
1851 and in Ocala sinee 1884. 

Judge Anderson was a former Mayor of 
Ocala, member of the Marion County Bar 
Association and President since 1925 and 
was the First President of the Florida 
State Bar Association. He had practiced 
law in Ocala for more than half a cen- 
tury and was one of the honored mem- 
bers ot the Bar of this State. 


CHARLES D. GOULD 


Charles D. Gould, age 68, prominent 
Lake Worth attorney and civie leader, 
died on July 20th. At the time of his 
death he was in Brainerd, Minnesota. 


Judge Gould had practiced law in Lake 
Worth since 1924 where he at one time 
served as City Attorney. 


JOHN F. HARRELL 


John F. Harrell of Live Oak, a promi- 
nent member of the Bar of the Third 
Judicial Cireuit, died on September 1st. 
Mr. Harrell was 60 years of age, a native 
Floridian and past President of the Live 
Oak Rotary Club. 


BENJAMIN L. JENNINGS, Jr. 

Benjamin L. Jennings, Jr., Prosecuting 
Attorney of Okeechobee County, died at 
his home in Okeechobee City on July 51st 
after a briet illness. 

Mr, Jennings was 34 years of age and 
Was serving his first term as County Prose- 
cuting Attorney. 


BAYNARD BALL 
Baynard Ball, age 86, retired attorney 
of Miami, died at his home there on Aug- 
ust 13th. 


FLORIDA LAWYERS HONORED 
BY AMERICAN BAR 


Fred P. Fleming of Jacksonville was 
elected a member of the General Council 
of the American Bar Association to repre- 
sent Florida, at its reeent convention at 
Los Angeles. 

Other members of the Florida Bar hon- 
ored at this meeting were Raymer Maguire 
ot Orlando who was elected a member of 
the Council of Conference of Bar <Asso- 
ciation delegates to serve for four years 
and Harold B. Wahl ot Jacksonville who 
was named to the National Council of the 
Junior Bar Conference from the U. S. 
fifth Judicial District and W. G. Troxler 
as state chairman of the Junior Bar Con- 
ference for Florida. 


ALLEN ELECTED DIRECTOR 
OF LIONS 


W. P. Allen, Bartow attorney, was 


recently elected Director of Lions Inter- 
national at the annual convention in Mexi- 
co City. He is the first Floridian to be 
elected to this high office. 


‘ : 
— 


FLORIDA LAW JOURNAL 537 


FEDERAL COURT TERM IN 
FORT PIERCE 


At the session of Congress just closed 
provision was made for holding a term 
of Federal Court during each year in Ft. 


Pierce, 


COSTIGULA NEW JUVENILE 
JUDGE 
Thomas B. Costigula of Tampa has as- 
sumed office as Juvenile Judge of Hills- 
horough County. 


NEW BATCH OF LAWYERS 
On August Ist, J. T. Whitfield, seere- 


tary to the Board of State Bar Examiners, 
announced that 22 persons had suceessful- 
ly passed the State Bar Examination and 
received licenses to practice law in Flori- 
da, 


CHANGES IN LAW FIRMS 


The law partnership of L. E. Purvis 
and L. O. Stephens of Areadia has been 
dissolved, Mr. Stephens moving to Ft. 
Pierce and Mr. Purvis remaining in his 
old location. 


C. Edmund Worth and William J. 
Bivens of Tampa have announeed a new 
law partnership to operate under the firm 
name of Worth and Bivens with offices 
in the First National Bank Building. 


Charles S. Ausley and John C. Ausley, 
Tallahassee, have announced the formation 
of a partnership under the firm name of 
Ausley and Ausley with offices in the Ex- 
change Bank Building. 


Robert R. Taylor, County Prosecutor 
of Dade County, and Sidney Segall of 
Miami, have formed a partnership under 
the firm name of Taylor and Segall with 
offices in the Biseayne Bank Building. 


OTHER FLORIDA LAWYERS 
APPOINTED ON AMERICAN 
BAR ASS’N. COMMITTEES 


Thomas M. Shackleford, Jr., of Tampa, 
has been appointed a member of the Ameri- 
can Bar Association’s Standing Committee 
on Admiralty and Maritime Law. This 
committee concerns itself with the Court 
decisions, bills introduced in Congress and 
projects of international consideration 
which affect the maritime laws of the 
United States. 


Ed R. Bentley of Lakeland, has been ap- 
pointed a member of the Committee on 
State and Loeal Bar Activities of the Con- 
ference of Delegates of the American Bar 
Association. 


ASSISTANT STATE ATTORNEYS 


The following appointments for Assist- 
ant State Attorneys have been brought to 
the attention of the Editor of the Journal: 


Arthur L. Auvil, Dade City, for the 
Gth Judicial Cireuit, comprising Pasco 
and Pinellas Counties. 


J. M. MeKinney, Cross City, Repre- 
sentative from Dixie County, for the 3rd 
Circuit, 


Henry L. Williford, for the past several 
years State Attorney for the 27th Cireuit, 
for the new 12th Cireuit. 


Dewey Dye of Bradenton, form- 
er State Attorney, as one of the assistants 
in the new 12th Cireuit. 


J. C. Rogers, Lakeland, form- 
er State Attorney for the 10th Cireuit, 
comprising Polk County, appointed as as- 
sistant to Grady Burton in the new 10th 
comprising Polk, Highlands and Hardee 
Counties. 


J. Lancelot Lester for the Cireuit eom- 
prising Dade and Munroe Counties. 


James M. Smith, Jr., Ocala, for the 
new 5th Circuit. 


L. D. MeRae, Chipley, appointed for 
the new 14th Cirenit comprising Jackson, 
Calhoun, Gulf, Bay, Holmes and Wash- 
ington Counties. 


| 
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WIDEMAN PRAISED BY 
PRESIDENT 


Frank J. Wideman, formerly of West 
Palm Beach, now Assistant Attorney Gen- 
eral of the United States in charge of the 
Tax Division, has received commendation 
from President Roosevelt in a memorandum 
Attorney General Cummings. The re- 
cord shows that Wideman had tried 11 
cases before the United States Supreme 
Court and won 10 and had won 8 out of 
1i cases before the Court of Appeals. 


PERSONALS 


Linton M. Collins, formerly of Miami 
but more recently of Washington and the 
son of Judge E, C. Collins of Miami was 
recently sworn in as an assistant in the 
Department of Justice. 


Ellsworth K. Mellrath, prominent mem- 
ber of the Jaeksonville Bar, was married 
on August 18th to Miss Mary Eatlers 
Langston. The impressive wedding cere- 
mony was one of the late summer social 
events of Jacksonville. 


Rert Fish of DeLand, now Minister to 
Egypt, has been in Florida recently on 
his annual vacation. 


St. Petersburg lawyers seem to be promi- 
nent in the City administration. Four of 
the new City Councilmen are lawyers, be- 
ing Charles J. Maurer, Vernon G. Agee 
and Isham P. Byrom. Carroll R. Run- 


van 


: has been appointed City Attorneyy 
succeeding William S. Way and Lewis T. 
Wray has been made first assistant and 
Harry I. Young second assistant City At- 
torney. Byron T, Sauls has been appoint- 


ed as Municipal Judge succeeding Edgar 
H. Dunn. Merle L. Cook has become As- 
sociate Municipal Judge to succeed Isham 
P. Byrom. 


Mareus W. Price, an attorney ot St. 
Augustine, has been appointed as Direet- 
or of Archival Service of the National 
Archives of the United States. He will 
make his home in Washington having with- 
drawn from the partnership of Calhoun 
and Price. 

D. Niel Ferguson, President Oeala Bar 
Association, has been appointed court com- 
missioner of the 5th Judicial Cireuit by 
Judge J. C. B. Koonee, judge of that 
Cireuit. Mr, Ferguson will be empowered 
to issue writs of injunction and habeas 
corpus in the absence of the Circuit Judge. 


Miss Mary Broadfield, for eight years 
secretary to the Editor of the Journal and 
Secretary of the Florida State Bar Asso- 
ciation and well known to most of the 
lawyers, resigned her position recently and 
accepted a position in the office of the 
United States Attorney General at Wash- 
ington. Miss Broadfield’s knowledge of the 
affairs of the Florida State Bar Asso- 
cation «nd her efficient handling of these 
details will be greatly missed. 


Willard Utley, attorney at Palm Beach, 
has been elected commander of the Ameri- 
ean Legion Post of that city. 


N. P. Averitt of Pensacola has been 
named by Judge A. V. Long as acting U. 
S. Marshall until a permanent successor 
is named by President Roosevelt to fill 
the vacancy created by the death of Hon- 
orable Adam Lewis. 
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MICHIGAN BAR INTEGRATION BILL ADOPTED 


APPARENT DEFEAT TURNED INTO BRILLIANT VICTORY 
BRIEF ACT CONFERS ON SUPREME COURT 
POWER TO ORGANIZE BAR 


A really notable triumph is recorded for 
the Michigan State Bar Association. With 
but one-fourth of its potential member- 
ship it succeeded after venturesome 
struggle in obtaining most emphatie ap- 
proval of its integration program by a 
badly confused legislature. The first  re- 
cord vote was in the house, where a ma- 
jority of two votes against the bill, re- 
sembling closely the California bar act, 
gave ample cause for fear. Following 
custom, however, there was a vote to re- 
consider. 


Several weeks elapsed and during that 
{ime the Association decided to introduce 
a very brief bill, conferring on the su- 
preme court authority to provide for the 
inclusive organization of the profession. 
This was following the Kentucky example, 
and the effect was similar, When the 
short bill came up for a vote it was pass- 
ed by the house with the astonishing tally 
of 86 to 13. In due time it reached the 
senate and was passed with but three dis- 
senting votes. The governor, who had 
recommended such a measure in his first 
message, was ready to sign and did so. 


This extraordinary reversal of fortune 
is explained in this manner: The Associ- 
ation had several times before suffered 
defeat for its extended bill, notably two 
years ago, It had this year Kentucky’s 
brilliant success as a guide. Rampant 
foes of the Association’s program secured 
pledges from a majority of the represent- 
atives, and the pledges were kept. But 
many of the members voting adversely had 
heen educated on the subject, and they 
found after delivering pledged votes that 
they had incurred a great deal of odium. 


The way out was not hard to find when 
the short bill was introduced. Having no 


personal interest in the matter, many rep- 
resentatives took the position that they 


had performed their full obligation to 
the opponents. They had specifically 


agreed to vote down a specified measure, 
and they had done so. But a different 
measure meant a different situation. It 
gave them the opportunity which repre- 
sentatives, so called, in a tight place, al- 
ways esteem—the opportunity to please 
both sides. 


Some Proponents Lost Their Temper 


The Michigan Association weak in num- 
bers, but having strong lay support, won 
out because there were enough of them who 
had got good and mad over the situation. 
They were under odium because of hun- 
dreds of lawyers who sneered at the As- 
sociation. They were determined to have 
it out with that legislature, and they were 
wisely counselled by leaders who under- 
stood the temper and inclinations of legis- 
lators. 


Here is the reason for thinking this 
victory so significant. In no other state 
having such a large metropolitan center 
has this fight ever been won before. De- 
troit, the fourth largest city, has half the 
population and half the lawyers of the 
state. It is in large urban centers that 
bar discipline finds its hardest problems. 
In a number of states having no such pre- 
judicial conditions it has been an easy mat- 
ter to get legislative sanction for bar or- 
ganization bills. But in Michigan there 
was a desperate situation. This state is 


the first of large population among those 
east o fthe Mississippi to acquire legis- 
lation, The California Bar’s campaign was 
made easy, for reasons often told, as ecom- 
pared with the situation in Michigan. And 
Mich'gan’s success, to be reported before 


= 


540 


FLORIDA LAW JOURNAL 


1937, will immensely stimulate integration 
sentiment central and eastern states. 
Bar integration from this time ceases to 
he sectional. 

The Essential Factors of Bar Integration 

This Journau has said repeatedly that 
the essence of bar organization lies not 
peculiarly in any lengthy text; it lies in 
inclusive membership, equal liability for 
dues, and equal participation in control 
through elected representatives. This has 
been amply demonstrated in South Dakota 
and in Washington, with brief and general 
statutes. And Kentucky has demonstrated 
further the “third route to integration,” 
which lies through powers conferred up- 
on the supreme court. (The second route 
is that pursued in Ohio, where the court 
is expected to act of its own initiative, It 
will doubtless do so if assured that there 
is not too much political dynamite in the 
proposition. The judicial “orbit” is grow- 
ine. ) 

And so we have preached that the best 
bar organization bill is the bill most readi- 
ly obtained. There are as yet no facts to 
controvert this theory. 

As this is being set down only Oregon 
and Michigan have sueceeded this year, out 
of a field of fourteen. In both instances 
there was legislative leadership of a high 
order. It is disappointing to have so few 
but the movement marches on. 
There must be more determination on the 
part of proponents. They must get “good 
and mad.” And they must learn legislative 
strategy. 


SUCCESSCS, 


The secretary of one unsuccessful bar 
association this year reports that unex- 
pectedly two prominent attorneys came 
out against the bill, so nothing could be 
done. This is the perfeet picture of the 
kind of state bar associations that have 
heen prevalent, and that still exist in some 
states. Go through the proceedings of half 
the voluntary state bar associations in the 
country over a period of twenty years and 
you will find that in few of them has 
there been the attainment of any worthy 
goal dependent upon legislative sanction. 
All the machinery that could be devised, 
a score of committees hard at “work” ev- 
ery year, many really enlightened and de- 
voted members, a never dying but imbecile 


optimism and sell-out by lawyer legis- 
lators every two years—this is the picture 
of most voluntary state bar associations, 

If they are ever to justify their existence 
it will he because they cradle the principle 
of bar power through bar government on 
an inclusive basis. The merging of these 
Pieckwiekian organizations into — official 
state bars is the beginning of existence of 
a bar. It is the emerging of the worm 
from underground, to the light of the sun, 
the acquiring of wings. (Worms lack even 
the capacity of mating, if we understand 
our entomology, but we do not press the 
proposition. ) 

Promising Factors Michigan 

The Michigan supreme court since 1850 
has had full rule-making authority. Wise 
lawyers put it into the constitution as an 
answer to David Dudley Field’s  philoso- 
phy of legislative hegemony. It was used 
a few years ago to thoroughly modernize 
civil, procedure, Criminal procedure was 
revised in legislature a few years earlier. 
The Michigan judicial council has been a 
ereat factor in these advanees. It will 
surprise many lawyers to learn that in 
Michigan the judges qualify the jurors 
exclusively, as in England. The judges 
have the power to advise jurors on the 
facts. There was an early fiaseo in the 
exercise of this power, resulting in re- 
versal. One example was enough, Any 
man fit to be judge ean easily keep his 
advice within its proper seope. The mere 
existence of the power goes far to prevent 
improper conduct by counsel. The ex- 
istence of the great law school accounts 
in large measure for Michigan’s progress. 
Michigan tried Prof. Claude Horack’s pro- 
posal of having the attorney general prose- 
cute in all disbarment proceedings. The 
plan has not been sufficient in this state, 
though there has been much activity. In 
our April number we told why we think 
Michigan is likely to be the first state to 
follow California in making judicial ten- 
ure secure. 

Text of Michigan State Bar Act 

Section 1. There is hereby created an 
association to be known as the State Bar 
of Michigan, the membership of which 
shall consist of all persons in the state now 
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LOCAL BAR ASSOCIATIONS 


Mid-Year Conference of Delegates Called 


PRESIDENT W. H. ROGERS OF THE FLORIDA STATE BAR ASSOCIATION 
HAS CALLED A MIDYEAR CONFERENCE OF DELEGATES OF LOCAL BAR AS- 
SOCIATIONS TO MEET IN TALLAHASSEE ON FRIDAY, NOVEMBER 15, AT 10:00 
A. M. 


THIS CONFERENCE WILL DEVOTE ITS ENTIRE TIME TO THE STUDY OF 
THE REPORT OF THE COMMITTEE ON COMMON LAW RULES HEADED BY 
CLAIRBOURNE PHIPPS OF TAMPA. 


THE SUPREME COURT WILL BE IN ADJOURNMENT THAT DAY IN ORDER 
TO HEAR THE DISCUSSIONS HAD ON THE PROPOSED REVISION OF RULES. 
THE COMMITTEE’S REPORT IS PUBLISHED IN THIS ISSUE OF THE JOURNAL 
SO THAT THOSE ATTENDING MAY KNOW BEFOREHAND WHAT PROPOSALS 
ARE BEING MADE. IT IS SUGGESTED THAT YOU BRING THIS ISSUE OF THE 
JOURNAL TO THE CONFERENCE WITH YOU. 


FLORIDA STATE BAR ASSOCIATION IS ENTITLED TO FIVE DELEGATES- 
AT-LARGE AND EACH LOCAL BAR ASSOCIATION IS ENTITLED TO TWO DELE- 
GATES FOR THE FIRST FIFTY MEMBERS OR FRACTION THEREOF, AND ONE 
ADDITIONAL DELEGATE FOR EVERY TWENTY-FIVE ADDITIONAL MEMBERS 
OR FRACTION THEREOF. 


‘DELEGATES FROM LOCAL ASSOCIATIONS SHOULD BE CHOSEN AS THE 
SEVERAL ASSOCIATIONS MAY DETERMINE AND REPORT TO THE SECRETARY 
PRIOR TO THE MEETING AT TALLAHASSEE. BLANKS FOR CERTIFYING THESE 
OFFICIAL DELEGATES MAY BE HAD FROM THE SECRETARY OF THE ASSO- 
CIATION. 


ALTHOUGH THE CONFERENCE OF DELEGATES IS A DELEGATED BODY, 
OTHER MEMBERS OF THE BAR ARE WELCOME, IN FACT, ARE INVITED TO 
ATTEND THESE MEETINGS. 


IT IS PLANNED TO ATTEND THE FOOTBALL GAME BETWEEN THE UNI- 
VERSITY OF FLORIDA AND SUWANEE IN GAINESVILLE ON THE 16th. TICKETS 
HAVE BEEN RESERVED IN A BLOCK AND MAY BE HAD BY COMMUNICATING 
WITH MR. A. G. PATTILLO, DEPARTMENT OF ATHLETICS IN GAINESVILLE. 
THE PRICE OF THESE TICKETS IS $2.25 EACH. 


DADE BARRISTERS DINE 


The Dade County Bar Association gave 


Criminal Court, W. F. Brown of the Court 
of Crimes, David J. Heffernan and A. B. 
Small of the Civil Court, W. Frank Blan- 


t 23r , 
a dinner danée on August 23rd honoring — ton of Probate Court and W. H. Beckham 


the following judges: H. F. Atkinson, 
Jefferson B. Browne of Key West, Paul 
D. Barns, Worth W. Trammell, Uly O. 
Thompson, Halsted L. Ritter of the U.S. 
District Court, Ben C. Williard of the 


of the Juvenile Court. 


James M, Carson gave an address on 
English Court Procedure and K. D. THar- 
ris “kidded” the Judges in his own @ood 
humored way. 
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JACKSONVILLE BAR HAS 
OUTING 

Members of the Jacksonville Bar <As- 
sociation held their annual summer stag 
outing at Ponte Verde on August 14th. 
Refreshments and dinner were served. 
Amusements included surf bathing, and a 
hand ball game between the Giants and 
the Midgets with C. C. Copp as captain 
of the latter and W. A. Hollowes III as 
captain of the Giants. 


BROWARD COUNTY BAR 
HOLDS MEETING 


The Broward County Bar met on July 
30th honoring Judge C. E. Chillingworth 
and State Attorney, Jack Salisbury. 

The occasion marked the closing of the 
22nd Judicial Cireuit and the advent of 
the new 15th Cireuit composed of Palm 
Beach and Broward Counties. 


THE SOCIETY OF THE BAR 
HOLDS MEETING 
The Society of the Bar of the first Ju- 
dicial Cireuit held its regular meeting at 
Milton on August 14th with George Earle 
Hoffman, president of the Society, in the 
chair. Routine matters were transacted. 


CLAYTON ELECTED HEAD OF 
EIGHTH CIRCUIT BAR 

KE. A. Clayton of Gainesville, was on 
September 12th elected President of the 
Bar Association of the Eighth Judicial 
Circuit, succeeding Harry McDonald. 

J. Lanee Lazenby was elected Vice- 
President, Hyman Sobol, Seeretary-Treas- 
urer and F. J. Hampton and C. R. Lay- 
ton members of the Board of Directors. 


SARASOTA BAR HONORS 
JUDGE 


The Sarasota County Bar Association, 
at a meeting on August Ist, took official 
cognizance of the faithful service rendered 
by Cireuit Judge Paul C. Albritton during 
his seven and a half years on the Cireuit 
bench. The members, after passing reso- 
lutions eolugizing the devoted services of 
Judge Albritton, voted to present the re- 
tiring official with an appropriate gift. 


112 ATTEND NINTH CIRCUIT 
BAR 

County Bar Association as 
sponser entertained 112 lawyers from Bre- 
vard, Seminole, Orange, Osceola, Indian 
River, Martin, St. Lucie and Okeechobee 
Counties, making up the new ninth Ju- 
dicial Cireuit at Indian River City recent- 
ly. W. D. Wilson, head of the Association, 
presided. 


Brevard 


William L, Tilden of Orlando was prin- 
cipal speaker and the Cireuit Judges 
honored were Williard B. Smith, Titus- 
ville, Frank A. Smith, Orlando and El- 
wyn Thomas of Ft. Pierce. 


JACKSON COUNTY BAR ELECT 
Roger Pierce of Marianna was on July 
elected President of the Jaekson 
County Bar Association, succeeding Judge 
E. C. Welch who has assumed his duties 
as Judge of the 14th Judicial Cireuit. 
Clyde E. Mayhall was elected Seeretary. 


ST. JOHNS BAR HAS MEETING 

Members of the St. Johns County Bar 
Association met on August 14th with David 
R. Dunham, president, in the chair. 


MICHIGAN BAR INTEGRATION BILL 
ADOPTED 
Continued from page 540) 
or hereafter regularly licensed to practice 
law in this state. 

Section 2. The supreme court is here- 
by authorized to provide for the organi- 
zation and regulation of the State Bar of 
Michigan; to provide rules and regulations 
coneerning the conduet and activities of 
the Association and its members; the sche- 
dule of membership dues therein, which 
dues shall not exceed five dollars per an- 
num, nonpayment of which shall be ground 
for suspension, the ethical standards to he 
observed in the practice of law, and the 
discipline, suspension, or disbarment of As- 
sociation members. Under such regulations 
and restrictions as the supreme court may 
prescribe. The power of subpoena may be 
conferred upon the Association or its of- 
ficers and committees for the purpose of 
aiding in the eases of diseipline, suspension, 
or disbarment. 

—Ameriean Judicature Journal. 
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The GEORGE 
WASHINGTON 
300 Rooms with 
Bath and Shower 
The Wonder Hotel of 
the South. Radio and 
every known facility for 

first class operation. 
GARAGE in 
connection with 


RATES... $2.50 op 


The 
MAYFLOWER 
300 Rooms with 
Bath and Shower 
ood 
winter visitors and Com- 
mercial Travelers. Radio. 
GARAGE adjoining. 
RATES ...$2.00 and up 


125 Rooms...Baths 

You'll be pleased with 

its convenience, com- 
and service. 

erate prices prevail 


GARAGE directly 


connecte 


RATES.. $1 .00 and up & 


inne 


The GEORGE WASHINGTON 
200 Rooms with Baths and Showers 


Open all the year. Radio and every modern con- 
venience and service for summer and winter comfort, 


RATES $2.00 and up. GARAGE service. 


ROBERT KLOEPPEL 


KLOEPPEL 
Hotels in 
FLORIDA 


& 
( 
# 
WEST’ PALM BEACH 
= 
: 


More litigation on this subject 
than all others combined. 


A complete and 
Authoritative Work. 


THEHUDDY 
ENCYCLOPEDIA OF 
AUTOMOBILE 


LAW 


A complete treatise on all phases of Au- 


tomobile Law. 
It gives all the law of Automobiles. 
It was the first work on Automobiles, 


and the only one demanding nine large 


editions. 


Each New Edition has been improved and enlarged. 


This Edition is kept to date with pocket Supplements. 


Eleven handsome books. 


PRICE $66 COMPLETE 
Write for circular and liberal terms. 


Matthew Bender & Company 


Incorporated 


109 State Street 296 Broadway 
ALBANY, N. Y. NEW YORK, N. Y. 
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THE LAW CHANGES 


Year after year new statutes are. being 
enacted in State and Federal legislatures; 
old statutes are being amended, revised, 
repealed, re-enacted or superseded. 


The vast number of changes now taking 
place necessitates a service that gives 
immediately to the members of the Bench 
and the Bar, the legislative history of any 
code section or statute they desire to 
investigate. 


In every edition of “Shepard's Citations” 
to the various State Reports and the 
United States Supreme Court Reports, 
there is a section familiarly known as 
“Citations to Statutes”. This division of 
the Shepard publications gives the in- 
vestigator just the service he needs to 
keep abreast of the rapidly changing 
State and Federal laws! 


SHEPARD’S CITATIONS 
The Frank Shepard Company 
76-88 Lafayette Street 
New York 
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NOW READY 


THE 1935 CUMULATIVE POCKET PARTS 
TO THE 


ENCYCLOPEDIC DIGEST 


of the 


FLORIDA REPORTS 


A local “Life-Time” Digest, digesting every Florida case, as 
well as those Federal cases that relate to the Florida law 


“The lawyers of Florida are indeed fortunate in having 
such a complete and well arranged Digest of the Florida 
cases, and the cases in the Federal Courts pertaining 
to Florida. If I were compelled to make a choice be- 
tween what books I should keep and what to dispose 
of, next to the Florida Statutes, I would keep the Di- 
gest published by you.” 


(Signed) ERLE B. ASKEW. 


15 Volumes, with 1935 Cumulative Pocket Parts 


(Sold on convenient terms) 


Price, prospectus and 
complete details mailed 
on request. 


JOHN M. ELLIOTT 
Florida Representative 


THE HARRISON COMPANY 


LAW BOOK PUBLISHERS 
Atlanta, Georgia 
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